S. Hes. 100-1011, Pr. 4

NOMINATION OF ROBERT H. BORK TO BE
ASSOCIATE JUSTICE OF THE SUPREME COURT
OF THE UNITED STATES

HEARINGS

BEFORE THE

COMMITTEE ON THE JUDICIARY
UNITED STATES SENATE

ONE HUNDREDTH CONGRESS
FIRST SESSION
ON

THE NOMINATION OF ROBERT H. BORK TO BE ASS0CIATE JUSTICE OF
THE SUPREME COURT OF THE UNITED STATES

SEPTEMBER 15, 16, 17, 18, 19, 21, 22, 23,
25, 28, 29, AND 30, 1987

ADDITIONAL SUBMISSIONS FOR THE RECORD

Part 4 of 5 Parts

Serial No. J-100-64

Printed for the use of the Commitiee on the Judiciary

B

U8 GOVERNMENT FRINTING OFFICE
£8-375 WASHINGTON | 1989

Por sale hy the Superintendent. of Documenta, U.S, Governtnent Printing Office
Washington, I 20402



COMMITTEE ON THE JUDICIARY
JOSEPH R. BIDEN, Ju., Delaware, Chatrman

EDWARD M. KENNEDY, Massachusetts STROM THURMOND, South Carclina
ROBERT C. BYRD, West Virginia ORRIN G. HATCH, Utah

HOWARD M METZENBAUM, Ohio ALAN K. SIMPSON, Wyoming

DENNIS DECONCINI, Arizona CHARLES E. GRASSLEY, lowa

PATRICK J LEAHY, Vermont ARLEN SPECTER, Pennsylvania

HOWELL HEFLIN, Alabama GORDON J. HUMPHREY, New Hampshire

PAUL SIMON, Illinois
Mark H. GiTeNSTEIN, Chief Counsel
Diawa Hurrman, Staff Director
Dennis W. SHEDD, Minority Chief Counsel
B.J. Duke SHoRrT, Minority Chief Investigator
JEFFREY J. PECK, Special Counsel
DarLa PoMmeEROY, Staff Assistant

- (I1)



CONTENTS

Page
Hearing Dates w
Chronological List of Witnesses, Questicning and Materials Submitted .............. v
Post-Hearing Correspondence Between Judge Bork and the Committee ..... xxi, 3896
Additional Submissions for the Record ........crvvvcinnrccnnnsmnssrensnesnn XXIi, 3959
Alphabetical Index of Witnesses, Questioning and Materials Submitted for
Ehe RECOT. . oeiccriiiniriniiiiisrisnisins s iasssssst srsss s s sse s asssess sasssasssbesssass stsssasssbasssmmssusmnts XXVIIT
Appendix: Report of the COmMmMItte ..ottt 6180

Witness List




HEARING DATES

Page
Tuesday, September 15, 1987 ... ..ot eiriie et aessne s sasen e snes 1
Wednesday, September 16, 1987 193
Thursday, September 17, 1987 319
Friday, September 18, 1987....... 445
Saturday, September 19, 1987. e 795
Monday, September 21, 1987 e 865
Tuesday, September 22, 1987 ...... e 1263
Wednesday, September 23, 1987. e 2095
Friday, September 25, 1987 ........ 2211
Monday, September 28, 1987... 2759
Tuesday, September 29 1987 ... e 3023
Wednesday, September B0, 18T 3349

CHRONOLOGICAL LIST OF WITNESSES, QUESTIONING AND

MATERIALS SUBMITTED
Tuesday, September 15, 1987
Presenters

Ford, Honorable Gerald R., former President of the United States .. 3
Questioning by Senator DeConcini ... 11
Dole, Honorable Bob, United States Senator from the State of Kansas............... 12

Danforth, Honorable John C., United States Senator from the State of Mis-
SOULET 11 vve e et st seeme st et et e e assras g ee s crnt s seens e e e r e s e e e e et s r s R crvat g essmnt b 17

Fish, Honorable Hamllbon, Jr., Representatwe in Congress from the State of
New York... . v 21

Opening Statements of Committee Members
Biden, Honorable doseph R., JT et ssa e seeemeia i 94
Thurmond, Honorable SEromi... ... et sb s et s ees e enecaessressesassns 29
Kennedy, Honorable Edward M. 32
Hateh, Honorable OFrin Gttt ts et s rsmm et aarn e 35
Metzenbaum, Honorable Howard M ...t rnme e aessn e 44
Simpson, Honorable Alan K ...t 47
DeConcini, Honorable DENMIS. .........ooovvvvieeeiecece e et v s e san e e e s resreas 51
Grassley, Honorable Charles E ...t cnccesinis 59
Leahy, Honorable PAtrich J ..ot seeees e et ee e 66
Specter, Honorable Arlen.... O
Heflin, Honorable Howell T T
Humphrey, Honorable Gordon 85
Simon, Honorable Paul..... . 92
Byrd, Honorable ROBert C........ocooivivmiriiirinr e snseesmresesscossssssnsssssssneseansssmsrons 121
Witness

Bork, Robert H., United States Circuit Court Judge for the District of Colum-

bia Circuit, to be Associate Justice of the Supreme Court of the United
BALRS 1. cocereeniemstusrre e s esmerces i enee st mrrtes e Seeeesresnnaee e eas et e sae s s seene e ens e seert s e reeaesne s nan 103
OPening SEALSIMEIE ..c..occereertemee ittt e b s b bbb s 103

Questioning by:

Chairman Biden . .....cocccciiimirieeceeceree et eeeeree e e sensresstesinees 112, 127



Page

Senator B vvretsreaesete st Rt s aash e ey s senane pasresarsaseanrasesreseasteasaranteresarevares 120
Senator Thurmond. 128
Senator Kennedy ... - 149
SenAtOr HALCK ovivere ettt e eessbt s et t gt s en et e bt shanrabs bbb ermnanes 176

Ford, Honorable Gerald R......ciiicniisirimsnseisoeesesssenssossisses 6
Dole, Honorable Bob................. ” 14
Danforth, Honorable John C ..... 19
Fish, Honorable Hamilton, Jr .... . 24
Hatch, Honorable Orrin G ............. - 39
Metzenbaum, Honorable Howard . . 45
DeConcini, Honorable Dennis........ . 54
Grassley, Honorable Charles E. - 63
Leahy, fonorable Patrick J....... . 70
Heflin, Honorable Howell T........... - 80
Humphrey, Honorable Gordon J .. . B9
Biden, Honorable Joseph R., Jr.......c.cconvnrevnnnns . 99
Bork, Judge RODErt H ......cocirinmririnsinrresminmnsiissssssmsns st isssseasisssssserssssesstsssssrssssssssssese 106

Materials Submitted for the Record

Letter from Judge James F. Gordon to Chairman Biden, August 24, 1987... 136
Memorandum from Judge Bork to Judge Roger Robb, October 1, 1982 .oovvrns 139

Memorandum from Judge Robb to Judges Bork and Gordon, Getober 5,1982.. 140
Memorandum from Judge Bork to Judges Robb and Gordon, October 8, 1982... 141
Letter from Judge Gordon to Judge Bork, December 17, 1982 ........oocvveevrnerriinnns 143
Memorandum from Judfge Robb to Judges Bork and Gordon, March 19, 1982 ... 144
Mtixgxgozrandum from Judge Bork to Judges Robb and Gordon, September 17,

................................................................................................................................. 145
Letter from Judge Bork to Judge Gordon, September 24, 1982., . 146
1%feech by Robert Bork at the Mayflower Hotel, May T 163

emorandum from Robert Bork to the Attorney General regarding pocket
vetoes, JANUArY 26, 1976 .........cccccviremreimsrierisrsssmsrnisesrsssrsssssserssssessrsssmsrsrsssssssassassen 177

Wednesdey, September 16, 1987
Witness

Bork, Robert H., United States Circuit Court Judge for the Distriet of Colum-

BEB CATCUIL 1vvvvverorerervereaseccrorassmessesserastenssssesisesasessssessansssasssssssparass siassnressessnsntsresssserssencnns 193
Questioning by:

Senator MetzeNDBaum . ... oo e rereraceseemsacesrassae rasssosseanacrans 193, 235
Chairman Biden ........... 232, 241, 258, 264
Senator Kennedy .........cuiieiiriimmerimnieemimmssiisesssssssesssrssmees 235
Senator Simpson .. 236, 242
Senator DeConci . 248
Senator Grassley .. 259, 264
Senator Leahy . 267
Senator Specte: 277
Senator Heflin...... 288
Senator Humphrey 296

BenALOT SIIOTL 1. cvvveccrrsrrsresreesusnerasaemeessrasssressessaersrmnescssseseransesenssensrasssasessenss 307

Materials Submitted for the Record
Memorandum from Alexander M. Haig, Jr. to President Nixon Aug'ust 2,
1973

198

Letter from Robert Bork to Alexander Haig, July 31, 197 199

Letter from Charles L. Black, Jr. to The New York Times, July 25, 1973 200
Memorandum from Patrick Buchanan to Alexander Haig, August 3, 1973,
with copy of Charles L. Black, Jr “Mr. Nixon, the Tapes, and Common

Sense,” The New York Tunes, UNABEEA .ot res e eeasnreeeeeerrenen 202

Memorandum from Alexander Hmﬁ to President leon August 8, 1973... 204
Excerpt from the Congressional Record, August 1 19‘73 with letter from

Charles L. Black, Jr. to Congressman Bob Eck.hardt Jul 9%’ 30, 1973 .. s 205
Letter from Robert Bork to Alexander Haig, August 3 1973, and Congresswn-

al Record excerpt, AUgUSE 1, 1973 . riiercccrrerrrecerennresmsrssimssrsesanssmssrssssssresssares 212



VI

Page
Letter from Robert Bork to Leonard Garment, August 3, 1973, 215
Telephone Memorandum, The White House, August 3, 1973 ......... 216
Letter from Senator Kennedy to Robert Bork, November 16, 1973.. 218
Letter from Robert Bork to Senator Kennedy, undated .. 223
Newspaper article by Lloyd N. Cutler, “Judge Bork: Well Within the Main-
stream,” The Washington Post, September 16, 1987 ...cccoveovivrvinnrecerenrecrriiins 247
Letter from Warren I Cikins to The Washington Post, July 28, 1987....coccvneee. 310
Letter to the editor from Joshua O. Haberman, The Washington Post, August
B, LOBT o ovvvocvvvvvermeeessomerseossresseseesrenessoemssaseosesseesoeesseessoeseseessmeeesesseessereesreesessserensreserenesroen 311
Thursday, September 17, 1987
Witness
Bork, Robert H., United States Circuit Court Judge for the District of Colum-
bia Circuit... . 319
Questmmng by
Chairman Biden ..... 319, 405
Senator Thurmond ... s 329
Senator Kennedy ..... .. 336
Senator Hatch .......... 345
Senator Metzenbaum . 360
Senator Simpson...... 380
Senator DeConcini e 391
Senator Grassley . 400, 406
Senator Leahy . ...t 416, 427
Senator Humphrey . 426, 427
Senator Specter. 427
SENALOT SIMOM c.cvvecctivre ittt ettt e emr e s s e rae s e e e bbb rantan b ear e aabeas 438
Materials Submitied for the Record
List of “Supreme Court Briefs Where Solicitor General Bork Supported the
nghts of Minorities,”’ submitted by Judge Bork .. 3b4
List of “Supreme Court Briefs Where Solicitor General Bork Supported ‘the
Rights of Women,” submitted by Judge Bork ... 357
Compilation of “Bork on Bork—The World According to Robert Bork,” pre-
pared by Senator Kennedy, September 17, 1987 ... ceccceccenn 370
Letter from James T, Halverson and other previous chairmen of the Section
of Antitrust Law of the American Bar Association to The Washingon Post,
August 7, 1987, 388
List of "100 Selected Law Professors Favoring the Confirmation of Robert .
Bork as an Associate Justice of the United States Supreme Court” .. . 408
Friday, September I8, 1987
Witness
Bork, Robert H., United States Circuit Court Judge for the District of Colum-
BB CAITCUIE oot veee et e e e sb e basa s s emsbe s saea e s sms s saesnat e eae et s anaee e g asan 445
Questioning by:
Senator Heflin.......c.coveviiinininnivcrnneinnnnen 445
Chairman Biden ..... 452 593 642 664 676 6'79 696
Senator Humphrey . 53, 736
Senator ThUrMONd . ...t caceteeeseetesasse e e sasnesaesanseenns 464
Senator Metzenbaum . 467, 678
Senator Hatch . ........ 4’71 594, 643
Senator Kennedy . 646, 666
Senator Simpson . 669, 677
Senator DeConcini . 676, 722
Senator Byrd......... 679
Senator Grassley.. 689
Senator Specter..., 713
Senator Leahy ...... 746
Materials Submitted for the Record
Newspaper article by Stuart A. Smith, “Bork Deserves to be a Justlce, The
New York Times, September 16, 1987 .. UUY: 111



VII

List of “Substantive Pro-Minority and Pro-Women Appellate Court Decisions
by Judge Bork,” 80 repared by Senator Hatch, with copies of decisions .............

List of “Supreme Court Briefs Where Solicitor Genera] Bork Supported the
nghts of Women,"” submitted by Senator Hatch... -

List of “Supreme Court Briefs Where Solicitor General Bork Suppo ted the
Rights of Minorities,” submitted by Senator Hatch........oorvciiicnncriisnnennns

Transcript of Department of Justice “Press Conference of Honorable Robert
H. Bork, Acting Attorney General of the United States,” with attachments,
October 24 1973...

Newspa&er artlcle, “Senate Democrats Ask Independent Special Prosecutor,

ashington Post Qctober 24, 1973...

Newspaper article, “Nixon Plan on Prosecutor is Opposed by Mansﬁeld 7 The
New York Times, October 2B, 19T o eoeeerrererrerremerersressssrssassssessrnsonsessnasssassssnsrnsonsse

Newspaper article, “Nixon and Bork Reported Split on Prosecutor’s Role,”
The New York Tlmes, October 29, 1973 ..

Nezwgs;{gggr article, “A Retraction on Bork,” The Washmgton Past "November
Excerpt from Stonewall. The Real Stor:y of the ‘Watergate Prosecutwn, by
Richard Ben-Veniste and George Frampton, Jr. (Simon and Schuster 1977),..
Article by Robert Bork, “The Struggle Over the Role of the Court,” National

Review, September 17,1982
Speech by Robert Bork, “The Crisis in Constitutional Theory "Back to the
Future,” The Phlladelphla Society, April 8, 1987 ..o cenestseeecepremeecrreeen
Letter from Paul Marcus to Senator DeConcml, September 17, 1987 ..
Newspaper article, “UA’s Dean Marcus Calls for Bork’s Conﬁrmatlon, “Arizo-
na Daily Star, August 29, 1987...
Compllatlon of “Statistics Concernmg “Judge Bork’s Record on Appeal Tn
Cases Where He Wrote or Joined the a,]orlty Oplmon prepared by
Senator Hump hre
Compilation of Stat]stus Concernmg Subsequent “History with Respect to
Judge Bork’s Dissenting Opinions,” prepared by Senator?iumphrey ...............
Passage from the 1967 hearing on the nomination of Justice Thurgood Mar-
shall, submitted by Senator Humphrey....
Letter from Judge Bork to Chairman Biden regardlng Vander Jagt v. OWelIl
October 1, 1987.
Memorandum from Jl.ldge Robb to Jud.ges Bork and Gordon, March 19 1982
Meglsorandum from Judge Bork to Judges Robb and Gordon, September 17
1982
Letter from Jud.ge Bork to Jl.ldge Gordon, September 24 1982
Memorandum from Judge Bork to Judge Robb, October 1 1982 ..
Memorandum from Judge Robb to Judges Bork and Gordon, October 5, 1982,
Memorandum from Judge Bork to Judges Robb and Gordon, Oct,ober 8, 1982,..
Letter from Judge Gordon to Judge Bork, December 17, 1982 ..
Declaration of Paul Larkin, September 25 T9BT e
Declaration of John Harrison, September 28 1987
Affidavit of Ruth Luff, Sepbember 25, 1987 ..
Letter from Senator Simpson to Joan E. Bertm September 30 1987 ...
Press release of the American Civil Liberties Umon September 29, 1987.
Letter from Joan E. Bertin to Chairman Biden, Septem r 29, 1987
“Memorandum and Analysis: OCAW v. American Cyanamid Co.,” prepared by
the American Civil Liberties Union...
Letter from Joan E. Bertin to Senator Slmpson, ‘September 23 1937
Letter from Betty J. Riggs to Senators, September 28, 1987 ... .

Saturday, September 19, 1987
Witness

Bork, Robert H., United States Circuit Court Jud.ge for the Dlstrlct of Colum-
blaQElrcult b v
estlonmg
Senator }{eﬂm
Senator Specter....
Senator Kennedy -
Senator Haich .......

Paje

472
583
584

595
632
634
636
638
639
650

653
725

726

795

795
815
842
245
850



VIII

Closing Statements
Bork, Robert H., United States Circuit Court Juclge for the District of Colum-  Page

bia Circuit ... 855
Simpson, Honorable Alan K . 856
Hatch, Honorable Orrin G ........ . B5T
Biclen. Honorable Joseph R., Jr...cciiniiimiincnsneensssiossonssissnnens 300

Materials Submitted for the Record
Speech by Robert Bork, “The Crisis in Constitutional Theory: Back to the

Future,” The Philadelphia Society, April 3, 1987 ..o e 797
Letter from Judge James Gordon to Chairman Biden, August 24, 1987.............. 808
Compilation of “Unanimous Pro-Labor Law Cases,” prepared by Senator

HALCK .ottt sttt emsera b b eaabe b s eems ks e bea s bbb e e nssate bt anann 846

Monday, September 21, 1987
Witnesses
Coleman, William T., O'Melveny & Myers, Washington, D.C....c.oocoocecvverrvcniriiinnene. ‘867
Questioning by:
Senator Thurmond . ... ettt ems et 954, 964
Senator Hatch . ...ttt ettt s 955, 964
Chairman Biden ...... 962, 992, 1001
Senator Metzenbaum . rereeeee. 363, 966
SeNAtOr SIIMPSOT....ceirtvereee e ercrie et reeoereseeasressseantresseesnssessasnasessasssnnsesanens 968
Senator Heflin....... . 983
Senator GrassSley . ......oociiieeicec ettt e 984
Senator Specter ... 988, 992
Senator Humphrey ... e 993
Senator KenNedy ... crerine et cereceneacetres e sasanecsrasannessseeas 999
Jordan, Barbara, professor Unlversn:y of Texas B 1004

Questioning by:
Senator Kennedy ... cvenescsconesssinrsesissensienens . 1046
Senator Specter.........

Senator Metzenballimi ..o et seas s en e eemn 1049
Senator Humphrey .... 1051, 1064
Chairman BIden .. .....covovreevivr s ecrmrcereen steeeeretesesese e reenesseaesesesracensssraenne 1053
Young, Andrew, Mayor, Atlanta, Georgia ... 1067
Questioning by:
Chairman Biden .. ... s ssenses e siasenssreees 1078
Senator Kennedy ......oovevorermnvreve s rvsisssesss sttt resssssess s nsas 1078
SENALOT SPECLEE ...ccvveviivieeririer e orstesreersinessesse st saeessess s enisoesonse s iemseessassnce 1080
Senator Metzenbaumm ... ..ot ettt e
Senator Humphrey ... .
Senator Leahy ..........
Marshall, Burke, professor, Y
Questioning by:
Chairman BIide@......covoe et eeete st seecnee st e ey semne e en

Senator Metzenbaum ..
Senator Hatch ...........

Senator Grassley... 1103

Senator Specter..... . 1104

Senator HUMPhIey. . ....ccoconviecmerreeeneccienmneceraeerescsennns .. 1109

Levi, Edward H., professor, University of Chicago Law School...........cocoeenee. 1111
Questioning by:

Senator Thurmond ...t e 1120

Senator Hatch ....... 1120

Senator Specter....... w1121

Smith, William French, Glbson, Dunn & Crutcher, Los Angeles, Callforma ....... 1124
Questioning by:

Senator THUIINONA ..ottt etee et ea et esa s s s mnrnsnes 1132

Senator Leahy ....... .o 1132

Senator Grassley.......... . 1133

Senator Metzenbaum .. . 1135

Chairman Biden....... .
SENALOT SPECLET ..ottt ettt en e et b e 1137



Page
Senator Humphrey ................................................................ 1140
Senator SIIPEOTI ..o weirerseirirsemmeriesssirssmissrsisseriessnsesssrsssssssasensarssasssorsraasn 1142
Katzenbach, Nlcholas deB Riker, Danzig, Scherer, Hyland & Perretti, Mor-
ns&wnt, New J';ersey .................................................................................................. 146
estioning by:
Senator 'ﬁxurmond ........................................................................................... 1148
Senator Leahy ........... 1149
Senator Hatch ... 1150
Senator Heflin... 1151
Senator Simpson 1152
Senator Grassley... 1154
Senator Specter.........cococvcieiicnnennnne 1155
Roguasl, Wiiliam l;., Rogers & 1160
estioning by:
Senator ’l;l'lurmond 1169
Senator Hatch........... 171
Senator Metzenbaum . 1172, 1175
Chairman Biden........... 1174
Senator Simpson ... w1176
Senatorgf)ecte .. 1178
Panel Senator Hu phrey ........................................................................................... 1180
anel:
Tyler, Harold R., Jr., chairman, Standing Committee on Federal Judici-
ary of the Amenca.n Bar ASSOCIAtION ...ocoveiniiincnnne e csinesssesssrsssesanies 1184
F]ske, Robert, former chairman, Standing Committee on Federal Judici-
ary of the American Bar ASSOCIAION oo sssss e 1184
Questioning by:
Chairman Biden ... 1185, 1287, 1247
Senator Thurmond .. 9, 1247
Senator Leahy ........... 1193
Senator Hatch ........... 1196
Senator Metzenbaum .. 1201
Senator Simpson ....... 1205
Senator Heflin....... 1208
Senator Grassley....... w1210
Senator HUMPOTEY ......ccoccmrniineeetisesssrsnssessssesssersssssssssssessssssosssserssnesosnes | LOLS
Prepared Statements
Coleman, WIHHAI T......vvieeoreeiiesrecrorresmesisssesersvessmssssssssrorasessssssssessasarsssssrsanessssnosesson 874
Young, Andrew.......... . 1071
Marshall, Burke ... 1090
Levi, Edward H ............. 1115
Smith, William French 1128
Rogers, William............. .. 1165
Brownell, HEerbert ... inercesinsesssssesessimaeressssssnssssesnsssssssssasssansnssssssssrssns 1261
Materials Submitted for the Record
List of “Supreme Court Briefs Where Solicitor General Bork Supported the
ngbts of Minorities,” submitted by Senator Simpson............cvvvrerieeiniriininenss 975
List of “Supreme Court Briefs Where Solicitor General Bork Supported the
Rights of Women,” submitted by Senator Simpson.... 978
Written questwns submitted by Senator S].mpson in connection with William
Coleman’s testimony. - 979
Article by Charles L Black Jr. . “/A Note on Senatorial Consideration of
Supreme Court Nominees,” 79 Yole Low Journal 657 (1970).......ccorvviniiirinnnns 1007
Supreme Court decision in Olmstead v. United States, 277 U.S. 438 (1928)......... 1015
Speech by Robert Bork at the Mayflower Hotel, May 1974 .. . 1054
Letter from the American Bar Association to then-Chairman Strom Thur.
mond regarding the nomination of Antonin Scalia to be Associate Justice of
the Supreme Court of the United States, August 5, 1987 ... 1218
Letter from the American Bar Association to then-Chairman Strom Thur-
mond l'agardmlgl the nomination of William Hubbs Rehnquist to be Associ-
ate Justice of the Supreme Court of the United States, July 29, 1986.............. 1223
Letter from the American Bar Association to Chairman Joseph R. Biden, Jr.
regarding the nomination of Robert H. Bork to be Associate Justice of the
Supreme Court of the United States, September 21, 1987 ... 1228



X

American Bar Association reprint, “Standing Committee on the Federal Judi-
ciary, How it Works''.
Minutes of the American Bar Association’s meetmg with Judge ‘Bork (198'7
nomination) ... e
Letter from Harold Tyler to Senator Metzenbaum, Sept.ember 4, 1987...
Letter from Senator Metzenbaum to Harold Tyler, August 26, 1987...
Excerpts from William Coleman’s Memorandum on Robert Bork for the 1982
American Bar Association Report .
Telegram from Herbert Brownell to Chairman Blden September 20 1987

Tuesday, September 22, 1987

Witnessess
Tribe, Laurence H., professor, Harvard Law School........ccccvmvvievcccnnnnurreeenenrinn,
Questioning by:
Chairman Biden ...ttt srraes s enrras s s sbessens

Senator Thurmond ..
Senator Kennedy .....
Senator Hatch..............
Senator Metzenbaum ..
Senator Simpson........
Senator DeConcini
Senator (irassley..,
Senator Leahy .......
Senator Specter.
Senator Heflin....... .
Senator HUmMpPRIey ..ot s sressseersssressssssssssessssssses
Panel:

Hills, Carla A., Weil, Gotshal & Manges, Washington, D.C ..

McConnell, Mlchael professor, University of Chicago Law School...

Born, Gary, adjunct professor, University of Arizona Law School....

Campbell, Thomas, professor, Stanford Law School............cov..... "
Stewart, Richard, prefessor, Harvard Law School.........ccioicvinenieninns
Questioning by:

Chairman Biden.

Senator Hatch ...

Senator Kennedy ..
Senator Specter.....
Senator DeConcini
Senator Grassley........
Senator Metzenbaum ..
Senator Humphrey....
Senator Leahy ..........
Senator Thurmond ..ottt ee st e see s ranarensees
Panel:
Bollinger, Lee, dean, Umversnty of Mlchlgan Law School .....ccevveeivieens
Styron, W]l]lam author... .- ..
Rauschenberg, Robert artl.st
Questioning by:
Senator Kennedy .........
Senator Metzenbaum ..
Senator Specter............
Chairman Biden....
Senator Simpson......
Senator Humphrey..
Senator Leahy ...ttt st e
Panel:
Baldwin, Donald, executive director, National Law Enforcement Council...
Stokes, Dewey, presu:lent Fraternal Order of Police..
Vaugl:l"lri, Jerald R., executive director, International ‘Association of Chiefs
OF POLICE it s i s e bt
Fuesel, Robert, national president, Federal Criminal Investigators Asso-
CHALIONL ..ottt s ar st v b e S eas et e
Bellizzi, John J., executive director, International Narcotics Association
of Police OrganizationsS........cocoiinimenoiiini i s seeseesn s srasare e sressesressenss
Hughes, John L., director, National Troopers Coalition............ccccevereiiareens

Page
1235

1250
1255
1256

1258
1260



XI

Carrington, Frank, executive director, Victims' Assistance Legal Organi- Paee

ZALIOTE 11veserrrerrimsectisnnaresirnsreressssasnessnesarsssssssnsatssarssnsssasssssessansssessssessrsssssssestansonstsans 2068
Bittick, L. Cary, executive director, National Sheriffs’ Association............... 2078
Questlonmg ’[y

Senator ThuTrmMOnd ..ottt et nenst s stesa e bt semtare st besmseennes 2091

SeNAOT SEMPBON vttt ittt ier s bt onanest s bbbt s b bomtbacs s bt b st 2092
Prepared Statements

Tribe, LAULENCe H. .ottt sassssstseme st bobss bt sos s b smir bt s bods e s 1272

Hills, e P 1350

McCormell Michael]... .. 1358
Styron, William............... .. 1992
Rauschenberg, Robert .. 2000
Baldwin, Donald......... 2019
Stokes, Dewey ... 2026
Vaughn, Jerald R 2040
Fuesel, Robert...... 2049

Bellizzi, John J .. 2055
Hughes, John L. . 2063
Carrington, Frank . 2069
Bittick, L. CATY oo s s e sssssssasssers s 2079

Materials Submitted for the Record

Letter to Chairman Biden and Senator Thurmond from 100 law professors
opposin, geJudge Bork’s confirmation as Associate Justice of the Supreme

Court, MBEr 22, 1987 .o s s s s s e enes 1335
Letter to irman Biden and Senator Thurmond from 32 law school deans
opposing Judge Bork’s confirmation as Associate Justice of the Supreme
Court, September 22, 1987 ..ot oo 1342
Statement by Senator Hatch regarding Kaizenbach v. Morgan. .......eevcevenven.... 1375
Report of the Subcommittee on Separatlon of Powers on the Human Life Bill,
. 158, 9Tth Cong., 16t Sess. (1981) ... viiirireivnenersreasrnssssesssassossrnssssassssssnessssssamens 1376
Essays on Judge Bork’s views submitted by Carla Hills... 1412
rla Hills, “Take the Trouble to Understand” ... 1415
Michael W. McConnell, “The First Amendment Jurisprudence of Judge
Robert BOrK' .....coooiioiiierinsieesreises s ssesarsssssssseassssnsrsressressssssressssssesessssasoss s smens 1419
Mary Ann Glendon, “The Probable Significance of the Bork Appointment
for Issues of Concern to Women” 1440
Thomas J. Campbell, *“Analysis of Judge Bork’s Labor Law Opinions' 1450

Daniel D. Polsby, “Analysis of Judge Robert Bork’s Opinions on St:i}{d:

IDUE™ sreevremenreoememenectbemrensaes s hesbonsrens s d s bbb s b emess bbb
Gary B. Born, “Robert H. Bork’s Civil Rights Record
Richard B. Stewart, “The Judicial Performance of Robert Bork in Admin-

1470
1485

istrative and Regulato Law” .. 1520
Robert A. Anthony, “Judge Bork’s Decisions in Which He Wrote No

Opinion: An Analysis of the Regulatory and Benefit Cases”... 1548
GaBrylHLawson “Judge Bork, Separation of Powers and Specml Prosecutor

87 s rrrvrereeeeetsear e reeteraebhetrrasaet s reeseaametd S rer et s b baneree e b bhe et e seeades bentreas arentresaasanen 1566
Bernard M. Meltzer, “The ACLU’s Evaluation of Judge Bork’s Employ-

T MENt DeCIBIONS" ..ottt ettt st s it et e ne e 1579
Joseph D. Grano, ‘The ‘Regponse to White House Analysis of Judge

Bork’s Record:’ A Critical Appraisal’ ...........cccoeiiiecceiiceeecreneerpnsocasararrn 1596
“Response Pre é)ared to White House Analysis of Judge Bork’s Record,” Sep-

EEIMBET 3, 1987 ....eoiereerrimeeriveeeeaetsrerecesrsassresssessnssansssesssessat s esnassassssrentssssansssesnsssrossnnes 1630
Public Citizen Litigation Group book, The Judicial Record of Judge Robert H.

Bork, AUBUSE 1987 ...ttt sttt s es et s s st et et 1725

AFL-CIO Executive Council statement, “Opposition to the Nomination of
Robert H. Bork to be an Associate Justice of the Supreme Court of the
United States,” with supporting memoranda, August 17, 1987 .......c...ccccveenvenene 1880

Magazine article by Renata Adler, “Coup at the Court, " The Neto Republic,
September 14 and 21, 1987 ......oovcvrerrrsresnrvesrmsssmrresissssressrsrssnssesssssessarsssees 1932

American Civil Liberties Union “Report on the Civil Liberties Record of
Judge Robert H. Bork,” September 9, 1987... - 1936

Statement of Ordway P Burden, presldent Law Enforoement Asslstance
FOUNAATION 1i1eeeeeeieceet e et aestst e res st s entesaasnabe s renenas basbbebesasnrat sransesssensssensesenne 2085



X1I

Letter to Chairman Biden from Alan Nelson, president, National Association
of Federal Investigators, and accompanying resolution, September 10, 1987 ..

Wednesday, Seplember 23, 1987

Witnesses

Burger, Honorable Warren E., former Chief Justice of the Umted States
Supreme Court... v -
Questioning by

Panel:

Chairman Biden...........
Senator Thurmond
Senator Kennedy ...
Senator Hatch............
Senator Metzenbaum
Senator Simpson........
Senator DeConcini.
Senator Grassley....
Senator Leahy .....
Senator Specter...
Senator Heflin........
Senator Humphrey ...........................................................................................

Franklin, John Hope, professor, Duke University.....c.o.oooeeeirivenerevrmeecineenens

Leuchtenburg, William, professor, University of North Carolina

Dellinger, Waiter, professor, Duke University Law School ...
Questioning by:

Cutler, Lloyd N., Wilmer, Cutler & Pickering, Washington, D.C..........ccccocce.....
Questioning by:
Chairman Biden ..., 2176, 2181, 2188,
Senator Thurmond

Panel:

Chairman Biden ...t st eaenes
Senator Kennedy
Senator Hatch .....
Senator Leahy .....
Senator Simpson .
Senator Specter......
Senator Humphrey.......coooovoiiieeeeeee e,

Senator Kennedy
Senator Hatch .....
Senator Metzenbaum
Senator Simpson........
Senator Leahy .....
Senator Grassley.
Senator Heflin.....
Senator Specter......
Senator Humphrey ...

Thompson, James, Governor of Illinois... eveerrereeiaenre s enataaneen

Frank, John P., Lewis & Roca, Phoemx, Anzon

Foreman, Fred L., District Attorney of Lake County, Illmons
Questioning by:
Senator Thurtnond ..o ettt e ve et steeessa st erae e seenan

Senator Metzenbaum
Senator DeConcini.....
Senator Simpson . ..
Senator Leahy ........
Senator HUmphrey.....cininann ettt eas s b e raas

Franklin, JOhn HOPe ..ot esisie e e e saes e e ssenssssbesessesasssssasesnas

Leuchtenburg, William .
Cutler, Lloyd N.
Frank, John P.......

Foreman, Fred L .........oooovvnivenns

2230,

Page
2089

2096

2098
2100
2103
2103
2106
2106
2107
2108
2110
2111
2113
2114

2118
2128
2136

2138
2140
2141
2145
2147
2152
2156
2158

2199
2177
2178
2182
2184
2186
2188
2191
2192
2194
2197

2202
2204
2221

2225
2226
2228
2238
2234
2236

2122
2132
2161
2208
2222



XIII

Materials Submitted for the Record
Newspaper article by Lloyd N. Cutler, “Saving Bork from Both Friends and Page

Enemies,” The New York Times, July 16, 1987 ........ccvuirrerrnsrmiiimnssoninsmnssorssnnes 2171
Newspaper artlcle by Lloyd N. Cutler, "Opmlon The Battle Over Bork,” The

American Law;, r, tember 1987 ... ...t s e corarrscsseriases 2173
Newspaper article i loyd N. Cutler, “Judge Bork: Well Within the Main-

stream,” The Washington Post, September 16, 1987 ... 2175
Lett%r to the editor from Leonard Belter, The Washmgtcm Post, September 22, 0033

Friday, September 25, 1987

Witnesses
Panel;
Smith, Chesterfield, Holland & Knight, Miami, Florida.......ccccocvnnerivvsncnnns 2243
Meserve, Robert W., Palmer & , Boston, Massachusetts.........c............. 2244
Kaufman, Robert, President, and Birnbaum, Sheila, Vice President, The
Bar Agsociation of the City of New YOIk ... 2259
Questioning by:
Chairman Biden..... . 2265
Senator Simpson. 2267
Senator Kennedy 2281
Senator § 2284
Senator tzenbaum 2286
Senator Humphrey.... 2288
Senator Leahy ........ 2291
Senator Hatch .... . 2292
Senator Grassley..........ccoicnnnnn . 2302
Sowell, Thomas, fellow, Hoover INStItULE.........oceevireeiinneccnr s rsesinenes 2310
Questioning by:
Senator DeCONCINI . ......cocovierireierissnsi s sssssas s rasnnsessssssressssssrsesssssssasrsssssens 2812
Senator Thurmond ... . 2315
Senator Leahy ........ . 2816
Senator Hatch .... . 2817
Chairman Biden. 2320
Senator S 2323
Senator eﬂm ........ .. 2325
Senator HUMPRERY ........oioeeiiiiccisniiensissisc s it sessssssoessesionerncs | SOLT
Panel:
Hufstedler, Shirley M., Hufstedler, Miller, Carlson & Beardsley, Los An-
geles, CalifoTIA ... ....ccovereeremiirecnreene et enm et semcsensresarossessanersreeaenes 2331
Babcock, Barbara, professor, Stanford Law School ... . 2344
Law, Sylvia, professor, New York University Law School.......... . 2354
Williams, Wendy, professor, Georgetown University Law Center.................. 2369
Questioning by:
Chairman Biden .........coriernnrmmmmsreeeresrsmmmseesonsesonssasmrssssnssrssrs 2332, 2392
Senator Heflin........ v 2387
Senator Simpson 2389
Senator Hatch . 2395
Senator Kenne 2399
Senator Grassley 2402
Senator DeConcini. . 2404
Senator Specter...... . 2405
Senator Leahy........ . 2407
Senator HUMPRIEY ..o rrsssssser et srssssissssrestssssessssssessssnsees 2409
Panel:
McDonald, Forrest, professor, University of Alabama... erveriiessenesionsnes O412
Meador, Daniel, professor University of Virginia Law School ., 2420
Priest, George, professor, Yale University Law School ............ 2435
Simon, John G., professor, Yale University Law School .......... . 2445
Rotunda, Ronald, professor, University of Illinois Law School...................... 2454
Questioning by:
Senator Heflin ...ttt trenesttisreresstaneressessssenesesssnssssssas
Senator Thurmond

Senator Simpson....
SeNatOr SPECLEL ... ot rers e s




Senator Leahy ... s s sesastesrsassaess
Senator Hum Jahrey

Chairman Bidem.......ueiseiisssimmerississimesiisssnsersssssssreissessesssessastsvoss
Panel:

Fiss, Owen, professor, Yale University Law School .............econvimnnannn e 2491
Grey, Thomas, professor, Stanford University Law School .. . 2514
Resnik, Judith, professor, University of Southern California La Sch . 2528
Gemrtz, Paul, professor, Yale University Law School .........cov.... . 2555
Bennett, Robert, dean, Northwestern University Law School . . 2595
Questwmng by:

Senator ’I%mrmond

Senator Hatch ..
Senator Simpson..
Senator HUINPITEY ....coovierevriemeirsisionsresessmessasvessest sossmessssesssassssnsansrsssassssssosen
Panel:
Rhyne, Charles 5., Rhyne & Brown, Washington, D.C.......cccvormerrecmnerisrs
Shepherd, John C Shepherd, Sandberg & Phoe
Riley, Wallace O., Rlley and Roumell, Detroit, M:ch.lgan
Bland, Jr., James T., president, Federal Bar Association

Questwnmg b
Senator ’I“l'aurmond ...........................................................................................
Chairman Bider. ... imsitoissssssemsetsssssaroresenese
Prepared Statemenis
Megerve, RODETt W ...t ttie et esemr s tesssnesstsstnsesrassnssetsassssssansrsses ossanes 2248
Kaufman, Robert...... e 2261
Hufstedler, Shirley .. e 2336
Babcock, Barbara ..... - 2348
Law, Sylvia............ ... 2358
Williams, Wendy .. . 2373
McDonald, Forrest ... 2416
Meador, Daniel..... 2423
Priest, George L.... o 2439
Simon, John G.......... v 2448
Rotunda, Ronald D .. v 2457
Fiss, Owen M ........ 2495
Grey, Thomas C.... 2515
Resnik, Judith....... ... 2532
GeWIrtZ, PAUL.........ooeeetrarececemcreriessensremeaeereesssacssacmsastsressscnsasines ... 2558
Bennett, Robert W... —“ e 2597
Rhyne, Charles S.........coivmiimmnerisessssseissmsssessens - 2727
Riley, WALIRCE D.....coverviverirreecmransrasssecssiasssessesensronpeseresstsassssenressrast sesssessomsrossossrassessuesios 2750
Materials Submitted for the Record
Letter from John W. Barnum to Senator Simpson, September 22, 1987.............. 2269
Letter from John W. Barnum to Robert Kaufman, September 22, 1987 .............. 2270
“Statement lzﬂMembers of the Association of the Bar of the City of New
York Repudiating the Unauthorized Action of its Executive Committee in
Opposing the Nomination of Judge Robert H. Bork to the Supreme Court of
the United States,” September 22, 1987 ... evvrnerinansiisssrissemerssersssssens 2271
Letter from Kenneth Volk to Senator Simpson, September 24, 1987............ccooee 2275
Letter from James T. Halverson and other previous chairmen of the Section
of Antitrust Law of the American Bar Association to Chairman Biden,
AUGUSE T, 1987 oot eoeeeocosoomeeees sttt sssssssssssoosssossssasiseeesess e sssssssssseeeseessrts 2276
Newspaper article, “New York Bar Association Split Over Stand on Bork,”
l\??u York Tbm.es SePtember 24, 1987 ..o st s eess s ssset s ssaserns 2295
Newspaper article, “Bork's Credentials Beyond Challenge; Og nents Use
Political Sta.ndards " New York Law Journal, September 28, 1887 .............. . 2296
Letter from Diane C. Leibe to Senator Grassley, September 18 1987 2304
Letter from Diane C. Leibe to committee members, undated.................. 2305
Letter from Robert M. Kaufman to Chairman Biden, September 28, 1987.......... 2308
Article by Pau] Gewirtz, “Senators Should Use Activist Approach in Judging
Nominees,” Legal Tlmes, August 10, 1987 ...occiviecinrirnnrinisssosensssstsissnnnensssssses 2591
Letter from Emma C. Jordan g; resident of the Soc:ety of American Law
Teachers, to Chairman Biden, September 22, 1987 .. 2607




b. 4

Society of American Law Teachers, list of “Law Professors Who Subscribe to
the Society of American Law Teachers' Letter of Opposition to the Nomina- Vage

tion of Judge Robert H. Bork to the United States Supreme Court” ............... 2668
Letter from Clark Byse to Senator Hatch, September 17, 1987... 2616
Letter from attorneys who worked with Robert Bork in the Office of the

Solicitor General to Chairman Biden, September 17, 1987... 2619
Letter from Charles M. Williamson to Senator Hatch with attachments

September 21, 1987 .. eneee 2624
Letter from William W Falsg'raf to Chairman Blden, September 18 1987 2737

Letter from S. Shepherd Tate to Chairman Biden, September 18, 1987 e 2738
Letter from Leonard S. Janofskﬁ to Chairman Biden, September 18, 1987 2739
Letter from Earl F. Morris to Chairman Biden, September 18, 1987....... 2740
Letter from James D. Fellers to John C. Shepherd, September 18, 1987. . 2741
Telegram from Charles S. Rh cfme to President Reagan, Sept.ember 13, 1987....... 2742
Article by John C. Shepher ‘In Support of Bork ” Natzonal Law Joumal
September 21, 1987 ... 2744

Monday, September 28, 1987

Witnesses

Panel:

Eagleton, Senator Thomas, professor, Washington University 2760

Sunstein, Cass, professor, University of Chicago Law School.........cocvvveanee. 2765
Questioning by:
Chairman Biden ...t csresne e srsessssssrssrsssnnnes 2188, 2191
Senator Thurmond rrernene T8O
Senator Kennedy ... . 2791
Senator Specter...... 2793
Senator Leahy.... 2794

Senator Heflin.

Senator Hatch ....

Senator DeConcini.

Senator Simpson ...

Bell, Griffin B, King & Spaldmg, Atlant.a Georg'la
Questlomng by:

2796
2797
. 2800

2802
2805

Chairman Biden ...ty cerieeiiieseresssceeesiessnessemssresssssssssesenseeees | 2808, 2815
Senator Thurmond 2810
Senator Kennedy ... 2811
Senator Hatch ........ 2813
Senator DeConcini. 2816
Senator Simpson .... 2818
Senator Leahy ........ 2820
Senator Specter.. 2829
Senator Heflin... 2824
Senator Humphrey 2826

Kurland, Philip B., professor, Umver31ty of Chlcago ‘Law School .. cevrrrernes 2881
Questioning by
Chairman Biden. ...t eesecnressresressiessessrssssssrsnessanes | 2949
Senator Kennedy ... 2850
Senator Simpson 2852
Senator Specter 2853
Senator Hatch........ 2855
Senator Humphrey.... 2857

Panel:
Thornburgh, Richard, director, John F. Kenne’d{l Institute of Politics ......... 2863
Randolph, A. Raymond Pepper, Hamilton & Scheetz, Washington, D.C..... 2868
LaFontant, Jewel S, Vedder, Price, Kaufman & 'Kammbholz, Chlcago,
TLIETUOUS .1 eevemersernseesemsanensenamanesssanee s esssesesens st sasamsssassrsessasatsassesssnsssanssnsssenerarsnsaresen 2884
Smith, Stuart A., Shea & Gould, New York, New York......ccoooocevvveeeervenne. 2892
Questioning by:
SeNAtOr SPECLET.........eccvctieneeiissimsersisre st nsssssssseesessessesbensnstssenesssensssessssasnnee 2809
Senator HUmMpPhrey.. ..ot sesssssssnisiesssniessssssssneeess . 2901
Panel:

Bator, Paul, professor, University of Chicago Law School..........cooeveniennes 2910
Monaghan, Henry, professor, Columbia University Law School .. s

BeVier, Lillian Riemer, professor, University of Virginia Law School
Levin, A, Leo, professor, University of Pennsylvania Law School ................ 2935




XVI

Oaks, Dallin H., former professor, University of Chicago Law School.......... 2941
Questioning by:
Senator SIMPSOD......ccccvvieee et seasiecesessssasssssnansesesesessssersnensasesessserees | 2949

Senator Leahy..... . 2951
Senator Hatch ... 2952 2958 2963
Senator Heflin..... 2954
BENAtOT SPECLT ...t ese st es bt et as s ase st ebesnn s sone 2956
Senator DeConcini . .. 2962, 2975
Senator HUmMPhIey. ... crsss st vesens s esss s senssesssessnanns 2973
Senator Thurmond ... ettty earnen 2974
Panel:
Krane, Howard G., Kirkland & Ellis, Chicago, Illinais... o 2980
Carlock George Reed Ryley, Carlock & Applewhite, Phoenlx Al'lzona ...... 2986
Questioning by:
Senator Thurmond .. ceereermeeers 2994
Dean, Kenneth, pastor, First Baptlst Church, Rochester, New York ... 2995
Questlomng by:
BENALOT SPECLET ... ceeeiriiees vetreiete et erseset et e st sese s s assrasn e seaes b snraren
Senator Humphrey
Senator Thurmond
Eagleton, Thomas. ... oottt sttt s e et eas st s aeme g e seeat b e
Sunstein, Cass R......
Kurland, Philip B....
Thornburgh, Richard.....
Randolph, A. Raymond .
LaFontant, Jewel ........
Smith, Stuart ........
Bator, Paul M ............

BeVier, Lillian Riemer..
Levin, A. Leo.....
QOaks, Dallin H..
Krane, Howard.....
Carlock George Reed .
Dean, Rev. Kenneth R.

Materials Submitied for the Record

Resume of Jewel S, LaFONtant ........ccvocceiiivivvciviens oo sermes e enrsssemeeessessesnnas 2902
Letter from Edith-Marie Dolan to Senator Hatch, September 28, 1987................ 2968
Telegram from Professor Lucinda Finley, Yale Law School, to Chairman

Biden, September 24, 1987 ... et cossessarsasesrasssssornars 2077
Telegram from Professor Carol Gilligan, Harvard University Graduate School

of Education, September 24, 1987 ..o s
Letter from Warren L. Cikins to The Washington Post, July 28, 1987......c.ccooenve. 3017
Letter to the Editor from Joshua O. Haberman, The Washington Post, August 3018

By LB ettt ra e e et e s e s a e e R e et s e e e e sRe e e s s enee s rones s s b s 1

Tuesday, September 29, 1987

Witnesses

Panel:
Kay, Herma Hill, professor, Boalt School of Law, University of California,
Berkeley ...
Richards, Dav1d A J professor, New York Umvers1ty Law School..
Sullivan, Kathleen, professor, Harvard Law School ..o
Questioning by:
Chairman Biden . ...t e ssneesseaes
Senator Kennedy ...t 082
Senator Simpson ....... 3084, 3087
Senator Metzenbatum ... e e 3088
Senator Grassley........ e 3097
Senator DeConcini. e 3099
SoNALOT SPECEET ..o creereeirecteeccere ettt reste et raeerest s sens s sesemeresranse s smeanenten 3102
Senator Leahy ...ttt vassnnr s enenees | 9104




Senator Humphrey.
Senator Heflin......
Richardson, Elliot L., M
ch}: ................. b ..............
estlomng
Senator T"{mrmond
Senator Kennedy .
Senator SFecte .
Senator Heflin
Senator Hatch ......
Chairman Biden .
Senator Leahy ......
Senator Simpson ..
Senator Grassley.....
Senator Humphrey .
PaneI])yma.ll Honorable M U.S. Co State of Calif
y, Honorable Mervyn, ngressman, ol ifornia
Conyers, Honorable John, Jr., U.S. Congressman, State of Michigan
Fauntroy, Honorable Wa.lter E Delegate, District of Columbia....................
Questioning by:
rman Biden
Senator Kennedy ... e sassssssiens
Panel:

Ruth, Henry, counsel, UniBYS ... sttt ceeseersasssosssesens
Frampto THe, P remdent The Wilderness Society

Questlonmg
Senator I‘g’ennedy ........................................................................
Senator Thurmond ... ressssnssions
Senator Hatch ............
Senator Metzenbaum ............coimeereceventiinsentrersresasssnees
Senator Leahy ............
Senator Simpson.....
Senator HUMPRTeY.......ccvvremvemcancressrensiensneans
Panel:
Casper, Gerhard, former dean, University of Chicago Law School...
Davenport, Ronald, former dean, Duquesne Law School ................
Frankino, Steven, dean, Villanova University Law School
Holland, Maurice, dean, University of on Law School
Morgan, Thomas, dean, Emory University Law School ......,
Rastﬁw,lEugene, professor emeritus, former dean, Yale Unive
O0L.vevseanssnasraseacesresrscreracsssessomsmsnsrasersastsrassecerasesensrasnenst s sonsactasnessnassae

Sandalow, Terrance, former dean, University of Michigan Law School ....... 3289
Questioning by:

Chairman Biden . e 3270, 3308
Senator Thurmon e 3805
Senator Humphrey. 3306
Senator Specter.... 3309
Panel:
Arceda, Phillip, professor, Harvard Law School... 3313
Baker, Donal [ Sutherland, Asbill & Prennan, Wash.lngton, . 3314
Halverson, James T., Shearman & Sterling, New York, New York . 3328
Kauper, Thomas, professor. University of Michigan Law School.. 3338
Questioning by:
Chairman Biden.......... .. 3345
Senator Thurmond...... e 5347
Prepared Statements
Kay, Herma Hill ... ssssmesssesesass s ssassossossses onsrets sssssotessn 3027
Ricl , DAVIA A i s s s e s s s aans s sirars 3050
Sullivan, Kathleen M. s 3072
Richardson, Elliot L.... 3116
Dymally, Mervyn M ... erer 3163
CONYELE, JONIL ...t vt s et s e rer s snes s pra s s sas b s se e b 3168
Fauntroy, Walter E ... isssesmsssrssseas v assressssnsassssssssses 3179
Frampton, GEOXEe T., JT ... rrreerecrereireanmersiaerencssessessisrssrreresssonssmsnrsssrasssssssraserses 3197
CABPET, GEIRAT ..ottt cea et st e een st s s e mrsars 3247

Davenport, Ronald ...........c.ccoueee. . irevseesreasebert st s seens et bemnnens 3251




Frankino, StEVen P ...t sans s vresses sbosssnst s senssstsesssssssssssantonsen
Holland, Maurice J.....
Morgan, Thomas D .....
Rostow, Eugene V .......
Sandalow, Terrance
Baker, Donald I...........
Halverson, James T
Kauper, Thomas E ..ttt ee e ereesvasssnsrs st easensasssane

Materials Submitted for the Record

Letter from Laurence Gold of the AFL-CIO to Senator Metzenbaum, Septem-
BEE 2B, TOBT ..o cririieresiiroaserisiansenssiotsererosmmensasrosseserssanessssbanssenssesssseranassesssssases ssssasretsassen 3090
AFL-CIO “Memorandum on J udge Bork's Opinion and Testimony Concerning
the American Cyanamid CaSe™ .........cuemrnenmiimrerimssmmimsm s mssesriens 3091
Federal regulations pertaining to the creation of the Watergate Special Pros-
ecution Force, May 31, 1973 ...rimrmrimriiiiimssseinsmsssssssrsssassessissnsssssrasnees 3125
Hearings before the Committee on the Judiciary, Nomination of Elliot Rich-
ardson to be Attorney General, 93d Cong., 1st sa May 9, 10, 14, 15, 21 and

22, 19T, P L85 eeceem et st sty e rane eeeeaaen e res st vaerenersaas et s easem s aaapss s enanes 3128
Memorandum, “67 Flaws of the Bork Ad,” submitted by Senator Hatch ............ 3135
Memorandum from Morton Halperin and Jerry Berman, ACLU, to Senator

Simpson, September 28, 1987 ... iieerrcireesesrreseeccsierseerreserassrensasssrassersssmsnsss 3154
Letter from Morton Halserm and Jerry Berman, ACLU, to the Editor, City

Paper, September 28, 1987 ....... vrrirrrcrrierrinerserrsinessrcicsrmsesermiss st msssssasess 3155
Federal reguiation pertaining to the abolition of the Ofﬁoe of the Watergabe

Special Prosecution Force, October 23, 1973... 3210
Statement of Philip A. Lacovara, Sepbember 1987...... . 3214
Statement of Henr{(E Peterson, September 22, 1987 . 3222
Affidavit of Ralph K. Winter, September 25, 1987, ervereriseneriraneas e 3225
Letter from Gerhard Casper and Robert Mundhe

August 25, 1987... 3241
Letter to the Editor from Eugene V. Rostow, "The New York Ttmes, August 3

1987 (published and unpublished)... 3287
Article by Donald I. Baker, “The Lawyer s Bookshelf: Review of The Antitrust

Paradox,” New York Law Journal, July 7, 1978 ... 3288

Wednesday, September 30, 1987
Witnesses
Panel:
Abrams, Robert, Attorney General of the State of New York.., vevreernerens 3414
Brown, Charles, Attorne G{;()General of the State of West Vlrg'mla e 3430
Pitofsky, Robert, dean, rgetown University Law Center... 3441

Questioning by:
Chairman Biden ........cccuinimenminsnnsenmiseis. 3442, 3509, 3215, 3521

Senator Thurmond . visessesrisnerernnnne 3010, 3516
Senator HennNedy ......cvvreeninsrieimsermssssssmmssmssssnisesssonssmsssesrsnssrsssraserss 3513
Senator SIMPBOTL .....ccoirirnrrrrrrererresssmtsssessrosasssastsisssssressssssssssasssisessresrassness 3517

.. 35621, 3523

Senator Metzenbaum .
. 3523, 3529

Senator Grassley .......

Senator DECONCINI . ...ccuiiieriieiirerirriierieirsenseeerasemessrsesssesssseresevssnssesessassssssssasss 3524
BENALOT SPECHET ... cveereririrariirreseretsresrsrrs s rssrresenssastsenssss e snssastsrsssersasassesransrres 3525
Benator Leahy ...ttt nae s s 3528
BenAtor HALCH ettt ettt st n e s e en e s 3534
Senator Heflin ... ceiieiieerieriesrenseseinsssessinsessssessssnsrssanssess sansesssassnssesasnsens 8535
LaHaye, Beverly, Concerned Women of AMETiCa.......ccovivnvririrscsmsismmemeesrens 3537
Questioning by:
Senator DECONCITI. ....ccivivieirrireree e ssesereasessesssrssnse s assresssrssnsessssanssssaseness
Senator Humphrey.
Senator Hatch . .......
Senator Thurmond .
Chairman Biden......
BENALOT SPECERT . vvvrersrerieecrecarmearesiesesesesrmerasssasesenesessreasrassesencaracn
Martinez, Vilma 3., Munger, Tolles & Olsen, Los Angeles, California ................. 3576

Questioning by:
Senator KeNDEdy .......cuvvcerieririsesmeiissirsinsesmresrsssnssesmsssnsssssssssssssssssrssasssnres 3615



Pape
SenALOT SIMPBON o eeevecrtieeie e rintereie e sista s aenersttbneme e s ietaraeseatsbessseenpentbrnssasrtssnnnas 3616
Senator Heflin..... .
Senator Specter...

Chairman Biden..
Senator Grassley
Handler, William, Rabbi, Union of Orthodox Rabbis of the United States and

Caénada ............. e 3626
uestioning by:

Chairman BIden ... 3629, 3634
Senator TRUrmMONA ... iensiminsssissmmmss st 3630
Senator Lealiy ........ccvvimerimsmsimmseriimsssisiismsesisssssiisssesssssrosssse 3631
Senator Simpson . 3633, 3635
Senator g'pecber ................. 3636
Senator Grassley..... - 3638
Senator HUMPHIEY .......cverinnercriaessrerrirsrsansisessssmssrsressiessssssssesrasssressesssasssrersonen 3639

Panel:
Clay, John, John C. Roberts, and John Boley, Lawyers for the Judiciary.... 3688

Questioning b;
Senator T“{lumond ........................................................................................... 3786
Senator Simon......... w 3787
Senator S . 3788
Senator Heflin.......oecovveesverrraren w3790
Innis, Roy, Congress of Racial EQUality........ccicrcrieimrnincinssrecsesonermssossrorssonsenns 3792
Questioning by:
BeNALOT BPECLET ..ot eeeeeie e srsrrereet e i s e esnesppresse s resserse s e rar et seasnsetvan 3
Senator Metzenbaum ... .
Senator THUFTNONA ........ccviissceiisssireienseriie i esiaensersisseserssasensesssssererssassnsesre 3
Panel:
Daskal, Dmitri G., counsel, Service Station Dealers of America; The
Pockethook COALILION .-..vriveeerroriemeceriersscsiacrrassseesensrasercrpesssressesrasesiesssasssaseraress 3809
Foer, Albert A., president, Melart Jewelers ...........o.cueu.. .. 3824
Brownell, Herbert, Lord, Day & Lord, New York, New York......cconvvrrvenrivenorenns 3838
Questioning by:
Senator ThUurmond ........c..eweromresesranecmsririesssssesserssesssmsnssssrssseressrs 3841
Senator Simpson....
Senator Grassley
Panel:
Kliesmet, Robert, International Union of Police Associations...........ceoerveene 3850
Ha.mpton, Ronald, National Black Police Association .............ccvireeemerrsssecns 3860
Johnson, Harold, National Orgamzatlon of Black Law Enforcement Ex-
ecutives... e
Questlonmg by
SEnAOT THUITNONA ¢..veveoee oo eeeenre s receeesereeseensseesseessosessssssessesssesssoesresessesreserns
Senator Metzenbaum....
SenAator SIMPSOTL ......coevtiereisessresrsscrreerrssnre s ssssrss s esssssrssssssssssessers ssssares
Closing Statements
Kennedy, Honorable Edward M........cmiiieriseeiectrse e ettt sasseetb e s s s seses 3873
Heflin, Honorable Howell T........ ... 3893
Thurmond, Honorable Strom...... 3893

Biden, Honorable JOSeph R., JE.............ccorroomsooeeesrrimeeeesssosoooeeronssoeeesereososeeerr. 3894

Prepared Statements

Abrams, Robert ..

Pitofsky, Robert..
LaHaye, Beverly.

3417
3432

Brownell, Herbert..
Kliesmet, Robert B
Hampton, Ronald ...
JONNBON, HATOI ...cv.eeceeieereeeceieee et ses e sene s vemssse s e snse st semsen s sennse s senssessmssssrnsassnss 3865



XX

Materials Submitted for the Record

List of “Law Schools at Which Law Professors Slgned Letters In Opposition to
Robert Bork’s Nomination to the Supreme Court’.

List of “Law Professors Who Slg’ned Letters in OppOSItlon to ‘Robert Bork’s
Nomination to the Supreme COUrt” ... e seneses

Statement of Maxwell M. Blecher ...

Statement of Lawrence A. Sullivan, September 1987.

Statement of Herman Schwartz, September 29, 1987 ...

Article by Herman Schwartz, “The Frantic Reflagging o s ,
September 19, LIBT .ottt e

Arté%le by Jamie Kalven, “Bork v. The First,” The Nation, September 19,
OO SO OO ST UUP USRS

Excerpt from Robert Bork’s book, The Antitrust Paradox, p. 407...

Hearings Before the Committee on the Judiciary, “The Selection and Confir-
mation of Federal Judges,” 37th Cong., 2nd Sess., January 27, February 12,
26 and March 11, 24, 31, p. 2091-92.... et

Transcript of Proceedings, Subcommittee on Antitrust, Monocpolies and Busi-
ness Rights, S. 567, Malt Beverage Interbrand Competition Act, August 4,
T8, P BT ettt ettt are et n e e ea et e e esbtes et saa e s enen

Harris Survey, “Public Opposes Bork Nomination by 59-27%,” September 28,
L8 ettt e e ittt a st et ee e a st et r st ettt ea e are s aesn et s e sensenea

“Response to the Statement of John P. Frank,” prepared by Senator Hatch .....

Materials submitted by Rabbi Handler ...

Telegram from Herbert Brownell to Chairman Biden, September 20, 1987 ........

Letter from Professor Stephen J. Schulhofer to Chairman Biden, September
2B, 1087 et eve e ee e res e s eme e e aana et e s e b eat ket sen et s e saAs et et d e st naran et e sa s sansian

“Response to Submission by John P. Frank,” prepared by Senator Humphrey .

List of majority and minority staff members who assisted with the hearings....

Page
3351

3355
3465
3479
3491
3504
3007
3520
3531

3533
3547



POST-HEARING CORRESPONDENCE BETWEEN JUDGE BORK
AND THE COMMITTEE

Letter from Judge Bork to Chairman Biden regarding equal protection and
right to privacy, October 1, 1987 ... s

Letter from Judge Bork to Chairman Biden regardmg Vander Jagt v. O'Neill,
with attachments, October 1, 1987... .

Letter from Judge Bork to Chairman Biden in response to Senator Weicker's
inquiry regarding the religion clauses, October 1, 1987, with letter from
Senator Weicker, September 11, 1987 ...t essre e anas

Letter from Judge Bork to Chairman Biden in response to Senator Leahy’s
inquiry regarding timely flings, October 2, 1987, with attachments and
with letter from Senator Leahy, September 23, 1987 ..o

Letter from Judge Bork to Chairman Biden in response to Senator Byrd's
inquiry regarding campaign finance, October 5, 1987 ...

Letter from Judge Bork to Chairman Biden in response to Senator Simon's
inquiry regarding the televising of Supreme Court proceedings, October 5,
1987, with letters from Senator SIMON ...

Letter from Judge Bork to Chairman Biden regardmg unfair advertising,
October 5, 1987... -

Letter from Judge "Bork to Chairman Biden in response ‘to Senator Metz-
enbaum’s inquiry regarding the Second Amendment, October 5, 1987_._..........

(XXD

Page
3896
3911

3933

3937
3948

3954
3957



ADDITIONAL SUBMISSIONS FOR THE RECORD

Page
Ad Hoc Committee for Principled Discussions of Constitutional Issues:
Letter from Sidney Hook to Chairman Biden, September 28, 1987 ............... 3959
Statement, September 28, 1987 ...t ess s asins 3960
Agudath Israel of America:
Memorandum, September 21, 1987 ......c.oovvvvieornrinrinrii s e sesessee e 3964
Allegaert, Winthrop J.:
Letter to Chairman Biden, September 22, 1987 .....cooivevceir it 3973
“Statement by Members of the Association of the Bar of the City of New
York Repudiating the Unauthorized Action of its Executive Committee
in Opposing the Nomination of Judge Robert H. Bork to the Supreme
Court of the United States,” September 22, 1987......covvviviicvniniciincsinns 3974
Alliance for Justice:
BLALEIIIENE ..ot ettt e st e eaart ek eer et beas e st e e b et et seren s renbne et 3978
American-Arab Anti-Discrimination Committee:
Statement of Albert Mokhiber, October 5, 1987, 3987

American Association of University Women:
Statement of Sarah Harder, Octeber 1, 1987 ... 3990
American Civil Liberties Union:

Statement, October B, 1ORT ... eeeeee ettt s ettt 3995
“Report on the Civil Liberties Record of Judge Robert H. Bork”, Septem-
ber 9, 1987 ............ 4008

“The Fssential Judge Bork. A Report on the Testimony of Judge Robert
H. Bork Before the Senate Judiciary Committee and an Analysis of His

Constitutional Doctrine,” Qctober 2, 1987 ... e eae 4053
American Jewish Congress:
Statement of Marvin Frankel, September 30, 1987 ... ... 4108

American Medical Student Association:
Statement of Drs. P. Preston Reynolds and Grace Heitsch, September 30,

LT et ics ettt ettt rae bt ra ey smnseeeanarteas e e ne st b tansnas s et et e e na e rsesbennne st sennerbaaeann 4130

Americans for Democratic Action:

Statement of Joseph Rauh, October 1987 ...........ccccoviiiiicnnnrmececrneenes 4134
Americans {or Religious Liberty:

Statement of Ed Doerr, September 30, 1987 ... ciiriievmeeerennnes 4147
Antitrust Law & Economics Review:

Letter from Charles E. Mueller to Senator Kennedy, August 13, 1987......... 4151

Editorial, “Foreword: Antitrust, the Supreme Court, and the Bork

FACLOT (o oo iecitcis 4 et cvte et sre s e b e et ettt aa b st saar e e 4152

Antitrust professors in opposition to the nomination:

Letter to Chairman Biden, September 29, 1987 ... 4166
Asian American Bar Association of the Greater Bay Area:

Letter from Hon Chew, September 15, 1387 ... 4170
Attorneys in opposition to the nomination:

Statement, October 2, 1387 ...« it eeea et s 4173
Attorneys in Washington, D.C. in opposition to the nomination:

Letter to Chairman Biden, October 5, 1987 ..o e eaeen 4178
Avins, Alfred:

ST -1 =5 =) o] OO OO U U UU T OO OO UT PSP OO VPSR OU U OO UURIUOUDUOPPIORt 4182
Becker, Mary-

Letter to Chairman Biden, September 23, 1987 ... 4184
Berkeley Commission on Peace and Justice:

Memorandum, with attachments, September 30, 1987 ... 4185
B’nai B'rith Women:

Statement, September 1987 ..ot et e 4204
Bolton, John:

Letter to Judge Bork, September 28, 1987 ... 4208

(XXID



XXIII

Bork, Judge Robert H.: Page
Letter to Chairman Biden, September 28, 1987 ..., 4209
Letter to Judge Tyler, September 28, 1987... rerrrenmees 4210

Brigham Young University, J. Reuben Clark Law Schook:

Letter from faculty members, September 28, 1987 ... 4211
Broderick, Albert:

“Blind Spot for Blacks—and Women" ... 2212
Brown, Harold:

“Controversy Over Bork’s Nomination No Surprise,” Massachusetts Law-

yers Weekly, September T, 1987 ..o 4224

Business and Professional Women's Clubs/USA:

Letter from Linda Colvard Dorian to Chairman Blden, 0ct0ber 2, 1987 4227

Statement... 4229
Carter, Honorable Jnmmy

Letter to Chairman Biden, September 29, 1987 ..., 4249
Chicago Council of Lawyers:

Letter to Senator Simon, September 11, 1987... .o 4251

Report, September 11, 1987 ... s st eare 4252
Children's Defense Fund:

Statement of Marian Wright Edelman, September 28, 1987 ... 4264
Childs, Marjorie:

oL 7] 14 1) o | S SO OO OOV VT 4281
Christofferson, Clyde:

Letter to the Editor, The Wall Street Journal, September 26, 1987 .............. 4287
Citizens' Advisory Committee, The District of Columbia Bar:

Letter from Chauncey Fortt to Chairman Biden, Qctober 2, 1987 ................ 4292
Citizens Against Bork:

Tape transCription. ... s 4294
Citizens for Decency Through Law, Inc.:

SEALEIMEIIE. oo cencreesreeeeeeeesras e e st ers et e g peeees e smes et seens st pssresaesbemeee g g enea s empanaee 4302
Citizens for God & Country:

Statement, with attachments, September 21, 198T ... 4312
Clinton, Governor Bill:

SEALEINEIIE. . .voovvecovvrisieceeireriaries et saeeraeenssmee e esnaees maspssaaseansspsnatessmns s panebasnassenpsanes 4320
Collins, Cardiss:

SEALEITIENE. .cvoccocvririies + vt oo res rassessemae s et saeanaepresa s e srrese s saen spese e e e rnepanee 4328

Committee for a Fair Confirmation Process:
“A Response to the Majority Report in the Senate Confirmation Proceed-
ings of Judge Robert H. Bork,” November 2, 1987 ..........ccoovovriicrrinnnrnrenen. 4332
Common Cause:
“Why the United States Senate Should Not Consent to the Nomination of
Judge Robert H. Bork to be a Justice of the Supreme Court,” Septem-

BET L1087 .ottt rabs st bes rbes st et st ae e ra st ens 4457

Community Free Democrats:

Letter to Chairman Biden, September 30, 1987 .....occovcie covmnicnnicincncne e 4472
Conover, Bev and Eiton M., Jr.:

Letter to committee members, September 29, 1987 ..o, 4473
Crown, Joseph:

Letter to the Editor, The Mexico City News, August 28, 1987 ... 4479

“The Supreme Court Crisis: The Bork Nomination,” August 30, 1987.......... 4480
Davidow, Robert P.:

Statement
Denominational Ministry Strategy:
Letter from Rev. D. Douglas Dove and Rev. Daniel N. Solberg to Diana
Huffman, September 15, 1987 ... csrrsrssiraaes sreveesnscnns 4491
Letter from Rev. D. Douglas Dove, Rev. Daniel N. Solberg and Charles
Honeywell to Diana Huffman, October 7, 1987 ... oo
District of Columbia Democratic State Committee:
Letter from James M. Christian to Chairman Biden, September 18, 1987... 4495

RESOTULION ..ottt reeaes —eeteesineees eeseessiasessseans 1ee seereenssrinns 4496
Drach, Mitchell R.:
Letter to Chairman Biden, October 2, 1987 .....ovveoiiee et 4498
Dunn, James, et al.:
Letter to Senator Simon, September 30, 1987 ...t e 4499
Dean, Rev. Kenneth, “Bork Thrives on Confrontation, Lives for the Spot-
light,” Rochester Times-Union, August 14, 1987 ..o 4500

Executive Leadership Council:
Statement, Qctober B, 1087 . o et e 4501



XX1V

Federal regulations (OSHA) pertaining to occupational exposure to lead, No- Page
vember 14 and 21, 1987 .. .. 4510
Federation of Women Lawyers Judicial Screemng Pane] “Women's Lega] De-
fense Fund, NOW Legal Defense and Education Fund, Equal Rights Advo-
cates:

Statement, QCtoDer 19, 1087 ...oiviiiies rersecrrerirnerresieere e ee e ras st ssaisbeserberans 45631
Feeney, Floyd and Mahoney, Barry:
Letter to Chairman Bi en October 5, 1987... 4552
“The Lawfulness of Robert Bork’s Flrmg of the Watergate Spemal ‘Pros-
ecutor,” October 6, 1987 .. vt ras e e ranes 4554

Feinberg, Margo A.:
Letter to Chairman Biden regarding views of local California bar associa-

tions, September 22, I8 ... st eas e eaaerees 4592
Flynn, John J.:
SEALEITIEIE. ... oo+ ettt e e ks a e r s a et 4595
Foster, Byron C.:
Letter to Chairman Biden, September 21, 1987 ..o e 4624
Freedman, Monroe H.:
Letter to Chairman Biden, September 29, 1987 .....ccoovvis e 4626-

Goldstein, Joseph:
“That Was the Real Bork Who Testified,” The New York Times, Septem-

B 27, LOBT .o et bt Seeeaeaseseeeneatesrenasane 4627

Gordon, Judge James F.:

Affidavit, October 2, LOET ...ttt et et eane e s eenee s 4628
Hazard, Geoffrey C., Jr.:

Letter to Chairman Biden, September 16, 1987 ..o 4633
Hispanic National Bar Association:

Statement of John Martinez ... 4639
Hufstedler, Shirley M.

Letter to Senator Kennedy, Qctober 3, 1987 ...t 4648

Letter to Senator Kennedy, October 6, 1987 ..o eenes 4655

Lawyers’ Committee for Civil Rights Under Law:
Letter from Conrad K. Harper and Stuart J. Land to Chairman Biden,
September 30, 1987 ... v reemrc et reees  coereseienesesieassenesraceniaesere 4661
Statement of Conrad K. Harper, for Individual Members of the Lawyers’
Committee for Civil Rights Under Law, and Individual Members of

Local Lawyers’ Committees, September 29, 1987 ..o 4663
“On the Nomination of Judge Robert H. Bork as an Associate Justice of
the United Stales Supreme COUrt” ..o cseiensirensinnsrre e 4680
Letter from Conrad K. Harper and Stuart J. Land to Chairman Biden,
September 14, LIBT ... srissss s nassss s ems s sasseresssaresesnes 4692
“Memorandum on the Nomination of Judge Robert H. Bork as an Associ-
ate Justice to the Uniled States Supreme Court”.......... oo 4693
Leadershp Conference on Civil Rights:
Statement of Benjamin Hooks, October 1987 ... 4739
Statement, September 17, 1987, ... .. 4743
“Bork v. Bork,” with supplement.. . 4745
“The Bork Record on Labor” ... 4752
“Summary of Some of the Major Arguments Against the Nomination of
ROBETE BOTK ..ottt st rss s e et s e emns e 4757
Lebron, Michael:
Letter to Diana Hulfman, September 19, 1987 ... 4761
Lee, Joseph D..
Affidavit, with attachments, October 2, 1987 . 4762
Licht, Richard A.:
SEALRTNEIIL.......viereeicecectctiteiet et e seessiaesntesssenctssees saesssasetssasssrassessetesnaesnnensss cesnteses 4771
“Brief in Opposition to the Nomination of Judge Bork to the Supreme
{45711 o AU OO U OO OO PRSP OUT 4776
Lipshutz, Robert J.:
Letter to Chairman Biden, September 29, 1987 ..o v 4791
Maryland Association of Equal Opportunity Personnel:
Statement of Yvonne A. EAWAards.. .......coirveieeiiiie e 4792
McAninch, William S.;
Letter to Chairman Biden, September 21, 1987 ... i e 4796

McLaughlin, Francis X.:
Statement, with attachments........ii e 4797



XXv

Mental Health Law Project:
Letter from Norman S. Rosenberg to Chairman Biden, September 15, Page

“Judge Bork and the Rights of Disabled People’
Letter from Leonard S. Rubenstein to Diana Huffman, October 2, 1987...... 4818

Statement of Leonard S. Rubenstein, October 5, 1987 ...c.o.oveeiiieciinicrcins 4822
Mexican American Legal Defense and Educational Fund:
Statement of Antonia Hernandez, October 5, 1987 ... 4838

Minnesota Coalition of 372,000 to Stop Bork:
Letter of Rev. Lee S. Wiskochil to Chairman Biden, September 25, 1987..... 4852
ALLACHIMENLES .ottt ettt b bt 4853
Minnick, John B.:

Letter to Chairman Biden, September 22, 1987 . - ... 4885
Letter to Senator Hatch, September 22, 1987 ......cocoovvveeviiieennn. .. 4886
Letter to Senator Hatch, with attachments, August 19, 1987 .........cccvrieeee. 4887
Minority Business Enterprise Legal Defense and Education Fund, Inc.:
Statement... JOUSUSU R UOOUOROURUSTURRUROUT 1 - |
NAACP Legal Defense and Educational Fund, Inc.:
“Bork v. Bork. A Comparison of Judge Bork’s Confirmation Testimony
with His Previous Speeches and Articles,” with People for the Ameri-
can Way Action Fund, September 1987 ... 4908
Letter from Elaine R. Jones and Eric Schnapper to Chairman Biden,
Oetober 5, TH8T ot ee e emee s reere s e e st sae st e saenee 4972
“Most Recent Date of Bork Criticismn of Supreme Court Constitutional
Precedents,” with attachments, QOctober 5, 1987 4974
Statement of Julius L. Chambers, October 5, 1987... 5042
Statement of James M. Nabrit, III, October 8 1987 5055
Nader, Ralph:
Letter to Chairman Biden, October 12, 1987, with attachments..........ocoovveeen 5059
Nation Institute:
Letter from Emily Sack to Chairman Biden, October 1, 1987 ....cocovenirnnens. 5083
“The Bork Report. The Supreme Court Watch Project’s Analysis of the
Record of Judge Bobert H. BOTK ™ .....cooovoeeoee e eneetseemneens 5084
National Abortion Rights Action League:
“The Opposition to Bork: The Case for Women’s Liberty™ ... 5266
“Bork as ‘Confirmation-day Moderate,” " September 16, 1987 .............c...... 5307
National Association for the Advancement of Colored People:
Statement of Althea T L. Simmons, September 1987... . 5309

Nathaniel R. Jones, “The Desegregation of Urban Schools Th;rty Years
After Brown,” 55 Colorado Law I%euaew 4, Summer 1984, 525, 537-541.... 5338
Olive Taylor, “Two Hundred Years, An Issue: Ideology in the Nomination
and Confirmed Process of Justices to the Supreme Court of the United
States,” September 1987 ... e 5382
dJ. Clay Smith, Jr., “A Response to Professor Robert Bork’s ‘Giving Mean-

ing to the Constitution: Competing Visions of Judicial Review, " June
L b o OO OO U U U TSRSV 5482
dJ. Clay Smith, Jr., “Toward Pure Legal Existence: Blacks and the Consti-
EUEIOn,” JUNE 18, 1987 et st rets s s e s rr et s reresaan 5490
Letter from Howard University School of Law faculty members to Chair-
man Biden and Senator Thurmond, September 17, 1987 .....ccovvvivvriiniinennn 5511
National Association of Criminal Defense Lawyers:
Statement of Joseph Tydings........coooccoviiiioiiiiiicits ettt 5514
National Association of Evangelicals:
Statement of Robert P. Dugan, Jr., October 2, 1987 ... 5526

National Bar Association:
Letter from Walter L. Sutton, Jr. to Chairman Biden, September 29, 1987. 5532
National Black Caucus of State Legislators:

Statement of Hon. David P. Richardson, Jr., September 1987 ..o, 5533
National Coalition for Women and Girls in Education:
Letter from Jill Miller to Chairman Biden, September 25, 1987.................... 5538

National Conference of Black Lawyers and Medgar Evers College for Law and
Social Justice:
SEALEIMEIIT. ......ccovvrvvrenrereeeres reesree s s sbesssetssens e sesemseassesnss et eeassessnsreneesanesesessasnees 5541
National Council of the Churches of Christ:
Letter from Bishop Philip R. Cousin and Dr. Arie R. Brouwer to Chair-
man Biden, October 1, 1987 .. oo D549
Letter from James A. Hamilton to Chairman Blden “October 1 o870 5550



XXVI

“Resolution Oppos: mithe Nomination of Judge Robert H. Bork to the Page

Supreme Court e United States” ..., 5551

National Conference of Women’s Bar Associations:

Statement, September 17, 1987 ... it iissssestsnssesesessmesersassssnsssnens 5571
National Council of Jewish Women:

SEALEIIEIIE. ....veriesiecisscr e s rasse et sassras shsse et s sas s b b drasen et shabebebsbstsrenesensnntsrens 5575
National Education Association:

Letter from Kenneth F. Melley to Chairman Biden, October 1, 1987............ 5677

Statement, October 1, L1OBT......oiicrieissnisrinsessssssssssssssses st ssssssssrenssssrssen 5578
National Family Plannmg and Reproductive Health Assocmtlon, Ine.:

Statement of Scott R. Swirling, October 5, 1987 .. P Crerreenrnrees 08D
National Lawyers Guild:

Statement of Haywood Burns, with attachments.........cocoeiiiineccciinenreenyenen, 5588
National Press Inc.:

Statement of Joel D. Joseph, October 3, 1987 ......ccciiinininiinncniisnniineneeenens 5600
National Urban League, Inc.:

Statement of Douglas G. Glasgow, October 5, 1987 ......ccoovvnriincenirenmeecsiseenns 5605

National Women's Law Center:
Statement of Marcia D. Greenberger, Suzanne E. Meeker and Ellen J.

Vargyas, with attachment, October 5, 1987 ......oovcincmenvennceeisensstossosenns 5611
National Women's Political Caucus:
Statement of Irene Natividad, October 5, 1987 ...ccrievreimrcrcisercenseirsenes 5663

Natural Resources Defense Council:

Letter from Adrian W. DeWind to Chairman Biden, September 22, 1987.... 5670

Memoranduim, September 22, 1987 ......cccoivninvmisrernissssrissssrsionsessssenenss 5673
New York State Defenders Association, Inc.:

Letter from Wilfred R. O’Connor to Chairman Biden, September 16, 1987. 5683
Nolan, Robert L.

Letter to Chairman Biden, September 21, 1987 .....covuieiiienmnnercisriineeeesreenss 5684
Patnotlc Majority:
“The Case o Bork Versus the American Revolution” ........meeeoerroorrmrenn 5685
Pearce, Jack:
Letter to Chairman Biden, August 17, 1987T......cc.covvecrnnemermiesmernnssensisssssns 5688

“Recommendation that Judge Robert Bork Not be Confirmed as an Asso-
ciate Justice of the United States Supreme Court on the Basis of
Deficiencies in His Approach to Interpretation of the Antitrust Laws” ... 5692
People for the American Way Action Fund:
Statement of John R. Buchanan, October 1987... .. BT01
“Judge Bork’'s Views Regarding Supreme Court Constitutional Prece-
dent,” with the NAACP Legal Defense and Educational Fund, Inc.,

September 1987 ..................................................................................................... 5742
Physicians Forum, In
Statement, September 14, 1987t ass et s bbb bbb b e 5888
Pilpel, Harriet F
Letter to Chairman Biden, September 16, 1987 ..........ooooooovvevovsrceeemsserenreersrreenrs 5892
Planned Parenthood Federation of America:
Statement of Faye Wattleton, October 5, 1987 ..o 5893
Popeo, Daniel J. and Kamenar, Paul D.:
“The Questionable Role of the ABA in the Judicial Selection Process” ....... 5898
Public Citizen Litigation Group
Statement, October 5, 198T......cvvevinrrinrerssssssenriosmces reersesssmesmeresrsessessasresesssares 5913
“Judge Bork g Civil nghts Record on the Court of Ap@eals” ......................... 5931
“Statistics Lie: Response to Statistics Frequently ted by the White
House to Support Nomination of Judge Bork”.. - 5939

“Statement of Alan B. Morrison Concerning ‘Nader v. Bork and the
Nomination of Judge Robert H. Bork to be Associate Justice of the

Supreme Court of the United States,” October 5, 1987....covierrervsiiinnnee 5941
Puerto Rican Defense and Education Fund, Inc.:
Statement, Ctober 2, 1987 ... v rccrreerrsaressrssnsrressmsesasssassenesssesarssaserssssssssres 6003
Roberts, John C.:
“J udge Bork’s Lega.l PHILOSOPRY" .....eevevrrvaerrrerrsrerserecsssasssosstnasssossssssemrarnsssssssrsenes 6008
San Francisco Lawyers’ Committee for Urban Affairs:
Letter from Mark N. Aaronson to Chairman Biden, October 1, 1987............ 6016
“Resolution of the Executive Committee in Opposmon to the Nemination
of Robert H. Bork to the Supreme Court of the United States” ................. 6017

Schauer, Frederick:
Letter to Chairman Biden, September 22, 1987 .....cevrireeensrenmnirisssmnmssenrennes 6018



XXvil

Schwartz, Louis B.: Page
Letter to Senator Leahy, September 10, 1987 ..o 6022
“Bork: Why Conservatives Should Oppose Him”......... .. 6023
“Moderate Bork? Defender of the First Amendment? 6027

Simon, John G.:

Letter to Chairman Biden, September 29, 1987 .......coooeivioeriecee e 6029

Sinclair, I.B.:

Memorandum, with attachments, October 6, 1987 ..o iviieer vt 6032

Strong, Jerome A.:

B ey 11-) 11 AUST SO U U U OO U U U SO T OO U T U TS O U OO U U RO U U VTV USUTOPOURUTU 6049

Suffolk University Law School:

“Report on the ‘Judge Bork Survey’ of Constitutional Law Professors,”
October B, 1987 ....c.. . ettt ss et mems e ae s st s bnarseas 6058

Tachau, David Brandeis:

Affidavit, October 1, 1987 .o et ettt ereenarene 6062

United Automobile, Aerospace & Agricultural Implement Workers of Amer-
ica, UAW, International Union:
Statement September 1987 ... rreertestesnsnessereesssssesesssasentessessensees OUBG

Statement of Owen Bieber, September 1987 6078
United States Justice Foundation:

Statement of Gary G. KIeep ..ottt eeaae e e 6085
University of Akron:

Letters from faculty members to Senator Metzenbaum.................cooen 6086
University of California, Berkeley, School of Law:

Letter from faculty members to Chairman Biden and Senator Thurmond,

with attachments, September 15, 1987 ... 6090

University of California, Davis, School of Law:

Letter from faculty members to Chairman Biden, September 16, 1987 ........ 6092

University of California, Santa Barbara:
Letter from members of the Chicano/Latino Faculty Caucus to Chairman
Biden, September 24, 1987 . ... e oo ssarasrsssersreanes 6095
University of Texas at Austin Law School:
Letter from faculty members to Chairman Biden and Senator Thurmond,
September 1, 1987 ... i incen s sisnsae s et ssa s sresnessnensas b snens 6099
University of Wisconsin Law School:
Letter from faculty members to committee members, September 16, 1987.. 6104
Volk, Kenneth H.:

Letter to Senator Hatch, September 24, 1987 ... oo 6106
Vorenberg, James:
Letter to Chairman Biden, September 28, 1987 .......ccocover teeeeieeerecena, 6107

Washington Council of Lawyers:
Letter from Dennis A. Henigan to Chairman Biden, September 18, 1987.... 6108
Washington Legal Foundation:

Statement, September 23, 1987 ...t e 6111
Weiss, Congressman Ted:
Statement, September 29, 1987 ... it e e 6117

Wilken, Madeleine:

Letter to Chairman Biden and Senator Thurmond, September 9, 1987 ........ 6122
Wilkey, Malcolm:

Letter to Chairman Biden and Senator Thurmond, September 24, 1987 ...... 6124
Women’s Bar Association of the State of New York:

Statement of Committee to Review the Nomination of Judge Robert H.
- Bork, September L1987 ... ..ot ittt bbbttt st b ennes 6127

Yale Law School students:

Record of opposition to Judge Bork’s confirmation, September 11, 1987 ...... 6144
Youth for Democratic Action:

Statement of Daniel Press, October 1987 ..o ceoesesenoreens 6145
Zebley, John:

Letter to Chairman Biden, September 13, 1987 ... 6150



ALPHABETICAL INDEX OF WITNESSES, QUESTIONING AND
MATERIALS SUBMITTED FOR THE RECORD

Page

Abrams, Robert:

Prepared Statement..... ..ot e e s v 3417

TOBEIITIONY <.crrveicri ettt et rre e e et rsa et e s s sms s et sngecansenaberssanrrassen 3414
Ad Hoc Committee for Principled Discussions of Constitutional Issues:

Letter from Sidney Hook to Chairman Blden, September 28, 1987 .. . 3959

Statement, September 28, 1987, " crreenneens 3960
Adler, Renata:

“Coup at the Court,” The New Republic, September 14 and 21, 1987.., 1932
AFL-CIO:

Letter from Laurence Gold to Senator Metzenbaum, September 28, 1987 ... 3090

“Memorandum con Judge Bork's Opinion and Testimony Concerning the
American Cyanamid Case’ ...t 3091

“Opposition to the Nomination of Robert H. Bork to be an Associate
Justice of the Supreme Court of the United States,” with supporting

memoranda, August 17, 1987 ..ot e 1880

Apgudath Israel of America:

Memorandum, September 21, 1987 ... ..ot eeees e 3964
Allegaert, Winthrop J.:

Letter to Chairman Biden, September 22, 1987 ... 3973
Alliance for Justice:

SEALEIMIEIL. o ettt e et e cee e be s e bessea e e me et e nen et sbassen e s bensatesbaanen 3978
American-Arab Anti-Discrimination Committee:

Statement of Albert Mokhiber, October 5, 1987 ..o 3987
American Association of University Women:

Statement of Sarah Harder, October 1, 1987 ... oo nnrrrerererenes 3990
American Bar Association:

Testimony of Harold R. Tyler, dr.......cccvmiciiririnieesniinrcie e avssiessesnes 1184

Letter from Harold R. Tyler, Jr. to Chairman Biden regarding the nomi-
nation of Roberl H. Bork to be Associate Justice of the Supreme Court

of the United States, September 21, 1987, .. 1228
Excerpts from William T. Coleman’s Memorandum on Robert Bork for

the 1982 RePOrt.. .o ssses e st sass s ssesassens 1258
Letter from Harold R. Tyler, Jr. to Senator Metzenbaum, September 4,

LT ittt ettt bbb SeLE AL e e eaa s et aaes 1255

Letter from Robert B. Fiske, Jr. to then-Chairman Thurmond regarding
the nomination of Antonin Scalia to be Associate Justice of the Su-
preme Court of the United States, August 5, 1987 ..c.ooovivieici e 1218
Letter from Robert B. Fiske, Jr. to then-Chairman Thurmond regarding
the nomination of William H. Rehnquist to be Associate Justice of the

Supreme Court of the United States, July 29, 1987 ... 1223
Minutes of meeting with Judge Bork (1987 nomination)............. ... 1250
“Standing Committee on the Federal Judiciary, How it Works™ .................. 1235

American Civil Liberties Union:
“The Essential Judge Bork. A Report on the Testimony of Judge Robert

H. Bork Before the Senate Judiciary Comm]ttee and an Analysis of His

Constitutional Doctrine”, October 2, 1987 ..., 4053
Letter from Joan E. Bertin to Chairman Biden, September 29, 1987. 782
Letter from Joan E. Bertin to Senator Slrnpbon September 23 1987 ......... 1785
Letter from Morton Halperin and Jerry Berman to the Edltor Cttv

Paper, September 28, 1OBT ..t 3155
“Memorandum and Analysis: OCAW v. American Cyanamid Co.”............... 783
Memorandum from Morton Halperin and Jerry Berman to Senator Simp-

500, September 28, 1987 oo e e e 3154
Press release, September 29, 1987 .. ..o oo creveeeneereeaene 781

(XXVIID



XXIX

“Report on the Civil Liberties Record of Judge Robert H. Bork,” Septem- Page

BET 9, L1087 et itiiinrtitscent ettt b tee s a0t et as 4§ e et bma s ra b s b ranrratt 1936, 4003
Statement, October 5, L1987 ..... ..o rcteeeciseesiresceetesentsnesens tsessnesssassassesnsssnsnsasssrer
American Jewish Congrees
Statement of Marvin Frankel, September 30, 1987 ......cccoocvivevmerinccsvnnnerinnss 4103

American Medical Student Association:
Stagesglent of Drs. P. Preston Reynolds and Grace Heitsch, September 30,

........................................................................................................................ 130
Americans for Democratic Action:
Statement of Joseph Rauh, October 1987 ........cccorcmievrevremmmnvrorsessersncssssnsescenene 4134
Americans for Religious Liberty:
Statement of Ed Doerr, September 30, 1987 .....cccccvvvvmrerrecsrorirsssssersiaseresssssnsenss 4147
Anthony, Robert A.:
Eseay, “Judge Bork’s Decisions in Which He Wrote No Opinion: Analysis
of the Regulatory and Benefit Cases” ........coeiccrimrinsrmiinensseismesne 1548

Antitrust Law and Economics Review:

Edl‘l‘tonal “Foreword: Antitrust, the Supreme Court, and the Bork

BCLOE ..ot rreeeeresrerererssnsaresssassrassrasserassonsasess snsssrass asssassensnensssnarensrssnsserasssnrres “

Letter from Charles E. Mueller to Senator Kennedy, August 13, 1987
Antitrust professors in oEpomtmn to the nomination:

Letter to Chairman Biden, September 29, 1987 ........crvvimnrnnnvrrsenenasnnnsnns
Areeda, Phillip:

TEALIMIONY vvvverermsiscssreritimnsesismnsesssrons et veasass shssssrsssasnsess sessae st vensrs s sassnresbsssnset sasssses
Asian American Bar Association of the Greater Bay Area:

Letter from Hon Chew to Chairman Biden, September 15, 1987.........cccconnnu.
Association of the Bar of the City of New York:

Prepared SLAtEIMENL. ...t s s s ssssseeiase s 2261

Testimony of Robert Kaufman and Sheila Birnbaum ........ccoovecevviennnrinnenn, 2259

Letter from John W. Barnum to Senator Simpson, September 22, 1987....... 2269

Letter from John W. Barmum to Robert Kaufman, September 22, 1987....... 2270

Letter from Kenneth Volk to Senator Hatch, September 24, 1987 ................ 6106

Letter from Kenneth Volk to Senator Simpson, tember 24, 1987............ 2275

Letter from Robert Kaufman to Chairman Biden, tember 28, 1987 ........ 2308

Letter from Winthrop J. Allegaert to Chairman Biden, September 22,

LOBT ctiiiicimiiisee i e e g e SRR LA At A O L RS R a4 b aben 3973
“New York Bar Association Split Over Stand on Bork,” The New York
Tirmes, UNAACEd...........c.oveceriraieniieree st senenssr e s en b ssbstssemeset s searesesbsbrressaseensensans 2295
Paul J. Curran, “Bork’s Credentials Beyond Challenge; Opponents Use
Political Standards,” New York Law Journal, September 28, 1987............ 2296
“Statement by Members of the Association of the Bar of the City of New
York Repudiating the Unauthorized Action of its Executive Committee
in Opposing the Nomination of Judge Robert H. Bork to the Supreme
Court of the United States,” September 22, 1987 .......ccccvrmrevsnrrrrimssmserinns 2271
Attorneys in opposition to the nomination:
Statement, October 2, 1987 ........ovieoerrierreerernnresesssarssarsressessssosssssasessessasossrssens 4173
Attorneys in Washington, D.C. in opposition to the nomination:
Letter to Chairman Biden, October 5, 198T..........coovrirmrurmivinncrcsismersesmsnirrersnn 4178
At(tér%me)::1 who worked with Robert Bork in the Office of the Solicitor
ner:
Letter to Chairman Biden, September 17, 1987 ....ccvvrrerennrssnsnrresnsssiressen, 2619
Avins, Alfred:
SLALEIMEIIE. ...ovoverrecrrrrsasssrerrsnsssesisasrrerasss st rsasnsrssbassrens s savessesnsesvanessesonsnrsersssansssnssens 4182
Babcock, Barbara:
Prepared Statement. ... e s sises 2348
TEBEIIMOILY 1veeverrisssssersississersissmsesssnssnessresmes st sasemss bt sesshasbes e b e be s eb S Ae 4844004 0h L banartitdsmnan 2344
Baker, Donald:
Prepared SEALEIMENL . ..... .. vicccirerererecrersimmercsressrsresesrsnsssreserssoserrassseserssssssssresrass 3317
TEBEAITIOTIY 11vrevrversensrecsuenorrnscsneresersassrosssanss apmracusasssvasssacnsesseveesessrasssraoranssenssasssssessens 3314
“The Lawyer’s Bookshelf: Review of The Antitrust Paradox,” New York
Law Journal, July T, 1978 .ottt venes et sersssoae st s easaerasens 3288
Baldwin, Donald:
Prepared Statement . . ...ttt s vesenanetect e resanaessetesetaesgesegaaes 2019

TTESEIMONY ..ottt esssstit st sso bbb bbb sas b en e st beesranses s sannsnssosssencene | UL
Barnum, John W.:

Letter to Robert Kaufman, September 22, 1987 .......ccvevmrcciomivenseireesonerrans 2270

Letter to Senator Simpson, September 22, 1987........covvvrnvrevirminnaneinnnnenn. 2269
Bator, Paul:

Prepared StateImMent ... ..o oottt ettt e aea g e en ey e ener e 2912

TEBLLIIOMLY «.vctiarrrarerensucrirsasssasssessssssrsassssstsrassentssnssensatsonsesers pensantsssraeneresansasserassstenssasess 2910



XXX

Becker, Mary: Page

Letter to Chairman Biden, September 23, 1987 .......cccrrvverremsreresiessersisnnsuersessesses 4184
Bell, Griffin:

TEBLIIFIONLY ..cvoerversirsinerisersnsrsrssssesrisssssssssimsssontssasssessranesesst esstbesrasnresetsesasnerssssnesesssasons 2805
Bellizi, John J.:

Prepared StatemMent.......ciermrmiiseiimssiisssssstsissssssissassnsissasssryrassnsars 2055

TEBLIIIONY .o.v.eovresrsnsersisssirorisissssstsistsserisssmsasssaesssnsesassssersiessssessrasesesstesssns sasessmertarnn e 2052
Belter, Leonard W.:

Letter to the Editor, The Washington Post, September 22, 1987 ..........crnee.. 2233
Bennett, Robert:

Prepared StAtemeNt. ... ...t ssssarsssssssssssessss s ssesssseseesrrssarsnnes 2597

TeStAMONY «.vvvecrervrrrrcsrrsssarssmsensecssesessaessossoses 2595

Ben-Veniste, Richard and Frampton, George Jr.:
Stonewall: The Real Story of the Watergate Prosecution (Simon and

Schuster 197T), P. LA2.....cicieeeeecrsissscisssissessssssssessssisssssnsssmssrntseesvesssnssssassens 639
Berkeley Commission on Peace and Justice:
Memorandum, with attachments, September 30, 1987 .........ccoovvmeimmeresmnensrrnens 4185
Berman, Jerry
Letter mth Motton Halperin to City Paper, September 28, 1987 ..........cco.ce.. 3165
Meglst??randum with Morton Halperin to Senator S].mpson, September 28
L19BT st st ssssses 3154
Bertin, Joan E.:
Letter to Chairman Biden, September 29, 1987 .......ccocvrvmeriensninneceerisesnns 782
Letter to Senator Simpson, September 23, 1987.... ... 1185

BeVier, Lillian Riemer:

Prepared Statement......ciniisanisrsnes
Testimony ...ouei
Biden, Chairman Joseph R
OPENINg SEALEIMENL ..vveerc e cvcrrvvenresssssssesssssssesssssnsersssomssssmssssssssssssssns
Prepared Statement....
Closmg Statements . ...cvvmnnnissinsn
Questioning of:
Judge Bork ..... 112, 127, 232, 241, 258, 264, 319, 405, 452, 593, 642, 664, 676,
679, 696
William COLeMAN . ..oty eeneee e meeses st et sees s ssessmin 962, 992, 1001
Barbara JOPAam ... e rerrersrsressresrrensseesscntseststnsboninnessttrest seme et e sembbons 1053
Andrew Young ..... ... 1078
Burke Marshall............... ... 1099
William French Smith ... eeemenecn e ceeesreemerens 1136
William Rogers............ . reetrmeraeneaes 1174
Harold R. Tyler, Jr. 1185, 1227, 1247
Laurence H. TEIDE crernsrinismiisssirimis e smmesiiesiensssm s sssesssssssessssssnsess 297

Panel of Carla Hills, Michael McConnell, Thomas Campbell, Richard
Stewart and Gary BOTIL ... sesmecseenes 1371
Panel of Lee Bollmger, Wllham Styron and Robert Rauschenberg ....... 2006
Honorable Warren E. BUrger................coviimeicnicncicsnnmssssssssserssssssnes 2098
Panel of John Hope Franklm, William Leuchtenburg and Walter
DLLINGEE ..o ecerrrrsenrricsicnerrsnssrersssmerssssssssnsronsassssssssssssrasssnssasnsesssassserssassnsns 2138
LIoyd N. CULIET . ....ovvoemcrerernerreanecerersasersesensesorsrasssaressncascress 2176, 2181, 2188, 2199
Panel of Chesterfield Smith, Robert W. Meserve and Robert Kauf- o265
TOBNNoccevevevemsersessrrresrsasnrsosmassrssssesmsssessssreserasassesssrasrrstssmnsseseessrassasrersssensresesssarars
ThOomMAs SOWEL ........ccvverireerrarrireinrerrsarerrienssssesrsssreresarsserssasssasssressessssserarssnssees 2320
Panel of Shirley M. Hufstedler, Barbara Babcock, Sylvia Law and
Wendy WIlIams . ... eeseeesemenecseeessostssmesscssmsesemsens 2332, 2392
Panel of Forrest McDonald, Daniel Meador, George Priest, John G.
Simon and Ronald Rotunda..........co.vviereiennnnnniiniesisssiesesesssssses 2488
Panel of Charles S. Rhy'ne, John C. Shepherd, Wallace ey and
James T. Bland, JT ..o cnsssnsss s sssesssasssssssessssssssns 2756
Panel of Thomas Eagleto  and Cass Sunstein
Griffin Bell .. ..
Philip Kurlan, eevenessarenerssrenesnerenere

Panel of Herma Hill Ka; cl
Elliot RIChArdBON . ....vvvvevrereecrresimeicssei s ssseessesssassssssssssrssassesnnsn 3148, 3 8 3160
Panel of Mervyn Dym nyers, Jr. and Walter E.

FAUNLEOY .1 cvvrnirirrrerirenseri it renssassssns s snsnsstseensensstsaensosensessresnssssnonssssssnssios 3187



XXXI

Panel of Terrance Sandalow, Steven Frankino, Maurice Holland,
Ronald Davenport, Eugene Rostow, Thomas Morgan and Gerhard Pase

CHEDEE . 1ovovveriiorenersriversestssssnssssiasssssostsosssessasessrossasasserstosssrasinssases seosserssson 3270, 3308
Panel of Phllllp Areeda, Thomas Kauper, Donald I. Baker and James
, HALVEIBOML c.ovvcviineererinsarsssiinssnerorssesssssissseserssonsasssssssersasssast sssssssersasserenses 3345
Panel of Robert Abrams, Charles Brown and Robert Pitofsky ... 3442,
3509, 3516, 3631
Beverly LaHAYE ..ottt seb isbtsstabeemset ssss bt b bt bbb emscabbe 3562
ViIlMa MAITIIOZ. ...c.cooeerveesicmtieeneetissseesssesnesst s st sistest et sstbsmsnastt basssstsbonsensesss 3621
Rabbi William Handier . .. 3629, 3634
Birnbaum, Sheila:
Testimony ........................... e 2259
Bittick, L. Ca;
Prepared tatement 2079
Tes 2078
Black, Charles L Jre
“A Note on Senatorial Consideration of Supreme Court Nominees,” 79
Yale Law Journal 657 (1970)........covecrirennermserssrassssenssnsassvassnss 1007
Letter to The New York Ttmes, July 25, 1973 et rscrneeses s asnsberes 200
Letter to Congressman Bob Eckhardt, July 80, 1978 ...oeeretrrrreenenssassneens 205
“Mr. Nixon, the Tapes, and Common Sense,” The New York Tinmes,
UNAALEA .« oottt s s R bR s preearssersasssn 203, 205
Bland, James T., Jr.: .
Testlmony .................................................................................................................. 2754
Blecher, Maxwell M.: '
EERITIOII .-\ 11eervrest st ron e eees bt st samtnae b b4 eb e bt 01044 B0 4040004808 bk eb e S48 0050 hrmnibat s 3465
B'nai B’rith Women:
Statement, September 1987 ... s 4204
Boley, John:
(=10 1110 ) 13, TR SOy SO PRSPPI 3688
Bollinger, Lee:
TRELIITIONY tvevrvrtiiemnirerisasistsissserobsssmsssissssss s sbas o s E e R sdsE s s bR bR bR b b b bts 1987
Bolton, John:
Letter to Judge Bork, September 28, 1987 ........ccccierineeinerninsces s e seasnns 4208
Bork, Judge Robert H.:
Opening StAtEMENT ...
Prepared Statement...
Testimony . ....coccevviauue
Closing Statement.......ccoencrviviirniiennn
The Antttmst Paradox (LITB), P. 40T .. cccivenrecmenessressensesiessesersssensensvssseseres 3520
“The Crisis in Constitutional Theory: Back to the Future,” The Philadel-
phia Society, APEil 3, 1987 . .ucv..oooo.oooeomrsrsocssssmsssssessressssons e 853, 797
Letber to Alexander Hm.g July 31, 197 " 199
Letter to Alexander Haig, August 3 LT3, ineetianins . 212
Letter to Chairman Biden regardmg equal protection and lght to -
cy, October 1, 1087 ... ittt ittt s e rees s bbb s rems 2 bbb saebboen 3896
Lett,er to Chairman Biden regardmg Vander Jagt v. O’'Neill, with attach-
ments, October 1, 1987 . 756, 3911
Letter to Chairman Biden in reaponse to Senator Weicker's mquu-y re-
garding the religion clauges, October 1, 198T.........coiierimmirnemmitstenncnnsneres 3933
Letter to Chairman Biden in response to Senator Leahy's inquiry regard-
ing timely filings, with attachments, October 2, 1987 ....c..o.cvssirrereceronen. 8937
Letter to Chairman Biden in response to Senator Byrd's inquiry regard-
ing cam finance, October 5, 1987 ... ...t nen 3948
Letter to irman Biden in response to Senator Simon’s inquiry regard-
ng the televising of Supreme Court proceedings, October b, 19?7 ............. 3954

Lett.er to Chairman Biden regarding unfair advertising, October 5,1987.... 3957
Letter to Chairman Biden in response to Senator Metzenbaum’s mqulry

regarding the Second Amendment, October 5, 1987..........ccominnnnceiniinnnns 3958
Letter to irman Biden, September 28, 1987 ........ . 4209
Letter to Harold Tyler, September 28, 198 ......................
Letter to Judge Gordon, September 24 1982 , 146, 763, 3918
Letter to Leonard Garment, August 3, 1973 .......ooovovriveceeeeev e 215
Letter to Senator Kennedy in response to the Senator’s November 16,

1973 letter undated ... 223

List of “Supreme Court Briefs Where Solicitor General Bork Supported
the Rights of Minorities” ........c.ccevviececevrinsesmireecceeisrnasioececssssvssrsssecscsersssssssenses 354



XXXI1

List of “Supreme Court Briefs Where Sohcm)r General Bork Supported Page

the Rights of Women"" .. 357
Mayflower Hotel Speech, May 1974 . 16‘3 1054
Memorandum to the Attorney General Regardlng Pocket Vetoes, Janu-

ary 26, 1976... .
Memorandum to Judge Robb "October 1 1982 .
Memorandum to Judges Robb and Gordon, Sep

Memorandum to Judges Robb and Gordon, October 8, 1982 . 141, 766, 3921
“The Struggle Over the Role of the Court " National Revzew, September 6
17, 1982... . 50

Transcript of Department ‘of Justice “Press Conference of Honorable
Robert H. Bork, Acting Attorney General of the United States,” with

attachments, October 24, 1973 .. 595
“Bork on Bork—The World Accordmg 'to Robert Bork September 17 1087 .. 370
Born, Gary:

Testlmon .................................................................................................................. 1364

Essay, ”Robert Bork’s Civil Rights Record” ..........cccoevvvvimeiecveisecrcs e 1485
Brigham Young University, J. Reuben Clark Law School:

Letter from flaculty members, September 28, 1987 ... 4211
Broderick, Albert:

“Blind Spot lor Blacks—and Women"' ........ccocoooiieneneeoncseneneesseeeemeenias - 4212

Brown, Charles:
Prepared Statement
TESEIMOMLY .cvoiicrt ettt st st s e s s sanens

Brown, Harold:

“Controversy Over Bork’s Nomination No Surpnse, Massachuseits Law-

yers Weekly, September 7, 1987... rerereerenenrasesasesstesssnesresseneansesnarenneenenanens | A224

Brownell, Herbert:

Prepared SEatement ... s e st s 1261

Testimony

Telegram to Chairman Biden, September 20, 1987 ... 1260, 3839
Buchanan, Patrick:

Memorandum to Alexander Haig, August 3, 1973....ccovieccrcneeennene 202
Burden, Ordway P.:

BEALEITIENIE oo vt i vvvirirr e crerre v s e e s e b e et e smans b e e b e et e paae s paae s s 2085
Burger, Honorable Warren E.:

TESLIMONY Leoovertveirirircrsieoreeirtersorrs s s v e s s s s s sa e e s rene s e s eeameascnssasssas e besebnsnanss 2096
Business and Proflessional Women's Clubs/USA:

Letter from Linda Colvard Dorian to Chairman Biden, October 2, 1987 ...... 4227

BEALEITIEIIL. . evviviivis v vearr et s ecerts v avsess v ress e ra s et ne s rrres s s sassens e s s rsesr e rre s aessareesbe s renes 4229
Byrd, Senator Robert C.:

Opening Stat@IMEnt .......c...ccooviiriominire e e s et en s rerans 121

Questioning of Judge Bork .. 126, 679
Byse, Clark:

Letter to Senator Hatch, September 17, 1987 ..o 2616
Campbell, Thomas:

TESLIITIONLY .ocvveveiereriressnitnsiaessensrasssssssrasensssnesonsesnesensrestsresnrs sees somnsssmsmsmessimnnsssesssonnses 1367

Essay, “Analysis of Judge Bork's Labor Opinions” .......e..vceeivicvmcrcncvinnen 1450

Carlock, George Reed:
Prepared Statement
TESLIMONY Loivcviiirnriirircirisin it sr s s e e st e s sras s s e g srms e es mmsnn s massnbebrranns

Carrington, Frank:
Prepared Statement

TESEIINIONLY ... ceeeevi ettt st e b e na e sa et s cmnes s sems e s rnanns
Carter, Honorable Jimmy:

Letter to Chairman Biden, September 29, 1987 ... 4249
Casper, Gerhard:

Prepared Statement. ... e e asenan 3247

TESEIMONY ..voiviiirinerisiintsii e esssaessasess .. 3240

Letter with Robert Mundheim to Chairman Biden, August 25, 1987........... 3241
Chicago Council of Lawyers:

Letter to Senator Simon, September 11, 1987 ..., 4261

Report, September 11, 1987 ........coiiinirervcsmrenseessrisssrrsse e masecssnnssons 4252
Children’s Defense Fund:

Statement of Marian Wright Edelman, September 28, 1987 ...l 4264

Childs, Marjorie:
BEALEINIEIIL ... oeeceiirceee et eteee st eeeenms s e e eeaseeeesreseabesaenssassmemasssesssesenssnnssonsamnssassansans 4281



XXXII

Christian, James M.: Page
Letter to Chairman Biden, September 18, 1987 ....cccoccovvcvivnes vvrncinciircoenn, 4495
Christofferson, Clyde:

Letter to the Editor, The Wall Street Journal, September 26, 1987............... 4287
Cikins, Warren L.;

Letter to The Washington Post, July 28, 1987 ... 310, 3017
Citizens’ Advisory Committee, The District of Columbia Bar:

Letter from Chauncey Fortt to Chairman Biden, October 2, 1987 ................ 4292
Citizens Against Bork:

Tape trANSCIIPLION. ....vvccviiirree e e rvressns s sen e mnrs s e s cmse e snsssnans seacaes 4294
Citizens for Decency Through Law, Inc.:

BEALEIMICIIE ..o vevrnteviteitstesicter et b st e s e s b b s bbb saess s s b e bs s bes s esea s emear e s b sesnarebeentanne 4302
Citizens for God and Country:

Statement, September 21, 1987 ... ressrssssasseneers 4312
Clay, John:

TESELITIONY ovvevrrrorraenrtisnensisssrsereseressrass st serassressras s nassssonssssntsmasesnssn s sncrsnenassressasensssnes 3688
Clinton, Governor Bill:

BRALEITIEIIL.....evivvvreseresieeseassroassssereserssbassas e s eassenssaas s s e esrmsber s sascres b et praserenassseessbanasesrne 4320
Coleman, William T.:

Prepared StateIMENT ... ..o ers e sersrsriasensssissessrssears 874

Testimony 867

Excerpts from Memorandum on Robert Bork for the 1982 ABA Report...... 1258
Collins, Cardiss:
BEALEITIEIIE .. cvov ettt et ettt st sa bbb se s b bt ea skt ea st eess b et 4328
Committee for a Fair Confirmation Process:
“A Response to the Majority Report in the Senate Confirmation Proceed-
ings of Judge Robert H. Bork,” November 2, 1987 .....c.....ocvvvrccrnineeriins 4332
Common Cause:
“Why the United States Senate Should Not Consent to the Nomination of
Judge Robert H. Bork to be a Justice of the Supreme Court,” Septem-

BT T8 i e e e ettt s e st ar bt e a s st 4457

Community Free Democrats:

Letter to Chairman Biden, September 30, 1987 ... 4472
Congressional Record:

Excerpt on “Obtaining the White House Tapes,”" August 1, 1973............ 205, 212
Conover, Bev and Elton M., Jr.:

Letter to committee members, September 29, 1987 4473
Conyers, Congressman John:

Prepared Statement . ..ottt s 3168

T@SEIMOMIY ..ot et et e e e st eeseas e seeae e e seess s van st e ssennns s e sssssnasesbasnn seeee 3166

Curran, Paul J.:
“Bork’s Credentials Beyond Challenge; Opponents Use Political Stand-

ards,” New York Law Journal, September 28, 1987 ... .. 2296
Crown, Joseph:
Letter to the Editor, The Mexico City News, August 28, 1987 ......c.ccveeeenneneee 4479
“The Supreme Court Crisis: The Bork Nomination,” August 30, 1987.......... 4480
Cutler, Lloyd N.:
Prepared Statement.... ..o correernree e cnensrenre s sttt eaemrees 2161
TEBEIMIONY «.ceveeeeirtieieiien cietieceerte s e e e e s e bassarnes aesseesreseassemesseansamresersans o sevsinensess 2158
“Judge Bork: Well Within the Mainstream,” The Washingion Post, Sep-
tember 16, 1087 et ettt et e ne s 247, 2175

“Opinion: The Battle Over Bork,” The American Lawyer, September 1987. 2173
“Saving Bork from Both Friends and Enemies,” The New York Times,

JULY 18, 1987 oo ettt ettt seens e e s et e sa e sttt snanes s enennenas 217
Danforth, Senator John:
Prepared SEatement. ... ¢ et s et vaaeeeaans 19
TESLIMIONY oot ettt e emas e sr s r e s e et et bbb nreeansemnne et e annn 17
Daskal, Dimitri G.:
Prepared Statemenl. ... ittt e 3811
TESTAITIONLY .vvevvreemeriviererriresotessrrersesrassnassaesssartsssserssssnesassssnassnas s1asssessssorsesnresssnsreesssns 3809
Davenport, Ronald:
Prepared Statement ... e 3251
TESEIIIONY .ottt et s saesen et ae et bt eaen 3250
Davidow, Robert P.:

BEALEIMIEIIL. .ot cceris ot et e et cee st eeae e na b e e e et eanemgenesr e 4483
Dean, Rev. Kenneth-

Prepared Statement......... oot e e 2999

TESEAITIONIY ..ottt ettt e sme s e et e b e eaa e eces £ e e seeese e s e s eemteantemnssaesmnrs e s 2995

oo 270 M o 20 o 2



XXXIV

“Bork Thrives on Confrontation,” Rochester Times-Union, August 14, Page
LT ettt et et ee et et e b e Saeeseeeeeessen s et et sreseaesbaners 4500
DeConcini, Senator Denns:
Opening SEAtemEnt ...+ e 51
Prepared Statement.......... oo oo i it et i e e B

Questioning ol

Honorable Gerald Ford.. e 11
Judge Bork.....ooovevinn . 248 391 676 722
Laurence H. Tribe . ...t re e 1315
Panel of Carla A. Hills, Michael McConnell, Thomas Campbell, RlCh

ard Stewart and Gary Born ... v -, 1398
Honorable Warren E. Burger... .o 2107
Panel of James Thompson, John P. Frank and Fred L. Foreman. 2228

Thomas SOWeLl ...ocoiiiiiiiiiii st s+ eereeareemeeseeens e aes 2312
Panel of Shirley Hulstedler, Barbara Babcock, Sylvia Law and
Wendy Williams. ,
Panel of Thomas Eagleton and Cass Sunste .
GTIifTIn Bell oottt cvesesss sttt sbes st eeessa et eeeasebabeens
Panel of Paul Bator, Henry Monaghan, Lillian Riemer BeVier, A.
Leo Levin and Dallin H. Qaks......ccovvieeeiinn oo ves viiiecencnieneninnon 2962, 2975
Panel ol Herma Hill Kay, Kathleen Sullivan and David Richards...
Panel of Bobert Abrams, Charles Brown and Bobert PltOfSky ..........
Beverly LaHaye ... . R
Dellinger, Walter:
TESEIIMIOMY ©1ivvcviiiiiiiiinis it s eareab s b et b sb st b a b easseasbbemas
Denominational Ministry Strategy:
Letter [rom Rev. D. Douglas Roth and Rev. Daniel N. Solberg to Diana

Huflfman, September 15, 1987 ..ot 4491
Letter from Rev. D. Douglas Roth, Rev. Daniel N. Solberg and Charles L.
Honeywell to Diana Huflfman, October 7, 1987 ... 4493

District of Columbia Democratic State Committee:

Letter from James M Christian to Chairman Biden, September 18, 1987.. 4495

Resolution, September 18, 1987 . . i e 4496
Dolan, Edith-Marie:

Letter to Senator Hatch, September 28, 1987, . f i . 2968
Dole, Senator Bob:

Prepared Statement. . ..o ¢ i ¢ s e 14

Testimony ... e e eree e e s e eme s e e b e« e e s 12
Drach. Mitchell R.:

Letter to Chairman Biden, October 2, 1987 .. ... ... 3408
Dunn, James, et al.:

Letter to Senator SIMON .....ooeevieece e ceeieeseessnee e snees eeeeee G489
Dymally, Congressman Mervyn:

Prepared Statement ...t i s cirs e e e e e 3163

TOSEIMIOILY .ooceiieetieieen crercerecee et et e re et vaeemm et cemas e rseete tersenms = fenetesessessessssnasesnsonen 3162
Eagleton, Senator Thomas:

Prepared Statement ... ..o e e 2762

T@SUAITIONIY oevivtieeciecee et ceeere sttt sas e s s emec g b eie st s hreeae se 8 s ea e e rg et seesaeasaneesrninte 2760

Equal Rights Advocates, with Federation of Women Lawyers Judicial Screen-
ing Panel, Women’s Legal Defense Fund, NOW Legal Defense and Educa-
tion Fund:
Statement, October 19, 1987 ... e creeeeceeeerev e veeeersesaeeneeneene 4031
Executive Leadership Council:
Statement, October 9, 1987 ... e, 3501
Falsgraf, William W.;

Letter to Chairman Biden, September 18, 1987 ... 2737
Fauntroy, Delegate Walter E.:

Prepared Statement. ... s s 3179

TESEITIIONY oottt s b e et 3175
Federal regulations (OSHA) relating to occupational exposure to lead, Novem-

ber 14 and 21, BT o e e bbb et 4510

Federal regulatlons relating to the Watergate Specnal Prosecution Force:

Creation of WSPF, May 31, 1973... et e oo 3125

Abolition of WSPF October 23, L 3210

Federation of Women Lawyers Judicial Screening Panel, with Women’s Legal
Delense Fund, NOW Legal Defense and Education Fund, Equal Rights
Advocates:

Statement, October 19, 1987 oot seere et s eans 4581



XXXV

Feeney, Floyd and Mahoney, Barry:
Letter to Chairman Bi en, October 5, 1987...
“The Lawfulhess of Robert Borke Flrmg of the Watergate Speclal “Pros-
ecutor,” October 6, 1987 ..
Feinberg, Margo:
Letter to Chairman Biden regardmg views of local Cahforma bar associa-
tions, Se tember 22, 1987... .
Fellers, James
Letter to John C. Shepherd, September 18, 1987 .........cccvriirirmimrersecnriseecrenessens
Finley, Lucinda:
Telegram to Chairman Biden, September 24, 1987 ..
Fish, Congressman Hamilton:
Prepared SLALEMENL . ocvecer st e gy s

TTEBEAIMOMY ooneneerreeerstsiieint s ees st bas s bbb bbb ab s b Te bbb RS b b bbb R bbb e 001
Fiske, Robert:

Testimony ...

Letter to then-Chairman Thurmond r dmg the nomination of Antonin

Scalia to be Associate Justice of the Supreme Court of the United
States, August 5, 1987...
Letter to then-Chairman Thurmond regard.mg ‘the nomination of William
H. Rehnquist to be Associate Justice of the Supreme Court of the
United States, July 29, 1987...
Fiss, Owen:
Prepared Statement
Testimon, wrenverns
Flynn, John
Statement
Foer, Albert A.:
Prepared Statement
Testimon
Ford, Honoral le Gerald:
Prepared Statement
Testimony ..o
Foreman, Fred:
repared Statement
TESEIMONY ..ot s b b e b s
Foster, Byron c.
Letter to Chairman Biden, September 21, 1987 .....ccocoovvvveininreicnenccrnrevesireans
Frampton, George:
FPrepared Statement...
Testimon,
Stonewal{ The Real Story of ‘the Watergate Pmsecutwn “with Richard
Ben-Veniste (Simon and Schuster 1977), p. 142...
Frank, John:
Prepared StatemMent ..ottt ettt e
TEBLIITIOILY -vcevvirencret it eas et s e sar s s amee s s s an b s aan st s s s ems s sbasrnnas
Frankino, Steven:
Prepared Statement .................................................................................................
Testimony ... e oot reen et b baemr e raean e b sanmna s raes b s ree et saear 4 sene e resenres s raeanen g npenens
Franklin, John Hope
Prepared Statement
Testimony -..
Freedman, Monroe H..
Letter to Chairman Biden, September 23, 1987 ...
Fuesel, Robert:
Prepared Statement...
Testimony ...
Full commlttee employees staffmg ‘the hearmg, hst of ..
Gewirtz, P
Prepared Statement
TEBELIMMOILY ovevvirrauenissseisstsbain st st s e s s s a A s 44402 R A 42 R RS 042 bt rems bt bra e emmssratenns
“Senators Should Use Activist Approach in Judglng Nommees,” Legal
Témes, August 10, 1987, e
Gilligan, Carol:
Telegram to Chairman Biden, September 27, 1387 ........occorvvrnvreerniresirenns
Glendon, Mary Ann:
Essay, “The Probable Slg'mﬁcance of the Bork Appomtment for Issues of
Particular Concern to Women"

Page
4552

4554

4592
2741
2917

24
21

1184

1218



XXXVI

Gold, Laurence: Page
Letter to Senator Metzenbaum, September 28, 1987........cccoverreermnrersnrrsessornnes 3090
Goldstein, Joseph:
“That Was the Real Bork Who Testified,” The New York Times, Septem-
BEE 27, 1987 ...oiviriiiersmrerisensmessrssssressbemsssnssstsssssssbaansassensssmasntsonsaessossnssnrasassarsessaons 46217
Gordon, Judge James F.:
Affidavit, October 2, 1987 ...t sistnm s eeseesssssmseetsassrasyressnssstvasssses
Letter to Chairman Biden, August 24, 1987...
Letter to Judge Bork, December 17, 1982......cccueireniericiieiceieeneeanens
Grano, Jose‘Ph
The Response Prepared to Whlte House Analyms of Judge Bork'
Record' A Critical é)pralsal" . 1596
Grasgley, Senator Charles
Opening SLALEINENT ....cocvicriiicirrn s sssssessrs e pasenes s ssnnen 59
Prepared Statement. ... s e s eeses 63
Questionin%gf:
TUAEE BOEK e seerssresssesssssosseasssnssnessns 259, 264, 400, 406, 689
WILLLAIN COLEIMAN c.cvvvtveeieeerivecarriassreernesmsssrsssense s ssssssssssassessssssssssssassssesssssmnen
Burke Marshall..........cccoriiiirsnrsssssrsesserssssssssssassesessssesenes 1103
WiLLAIM French SMith.........ermrrmreeesreerreerseomeeoeess oo 1133
Nicholas deB. Katz.enbach ..... 1154
Harold R. Tyler, Jr... e 1210
Laurence H. Tribe... 1318
Panel of Carla Hllls ‘Michael McConnell, Thomas Campbell, Richard
Stewart and Gary BOLTE cevooeeeemeossseosossesssrssteeesnssssesamsessesesesieosesessssmnes 1401
Honorable Warren E. Burge . 2108
L1oyd N. CULIEE ..coceviiicrivi st st sssstas s ssssasssssssasssasssssseneasssons 2191
Panel of Chesterfield Smith, Robert W. Meserve and Robert Kauf-
Panel of Shirley Hufstedler, Barbara Babcock, Sylvia Law and
Wendy WIllIAMS. .......ccoevivricniireinenneesnssersenessssssssms s ssssssssssssarsresessrsssssssnes 2402
Panel of Herma Hill Kay, Kathleen Sullivan, and David Richards....... 3097
Elliot RICHATAS0D ...ovvvvevvesicvvrsressnevassarmsssssarassiassssssssisssasssssssassssassssessassssnsson 3
Panel of Robert Abrams, Charles Brown and Robert Pitofsky
ViIlma MArtineZ..........ccoiviieniinrninsenrmsoenssssssssssssssesssressssnsns

Rabbi William Handler
Herbert Brownell............. i iessssssssssesrssssssessssssssesssssssnsnes

Grey, Thomas:

Prepared Statement SO SO O OO OO PO OOUOOUOUURUPPOUUPOUOURRRIY > 1 £

Testimony ... Ctretsenresar s s e esn s sens etk a4t et st re s ettt snssonnsbssenttbbassentorssnnens SPLA
Haberman, Joshua O.:

Letter to the Editor, The Washington Post, August 6, 1987 ... 311, 3018
Haig, Alexander M.:

Memorandum to President Nixon, August 2, 1973... SEUUUUR L. .1

Memorandum to President Nixon, August 8, 1973.........cococoriemrnrinncrrrroesrnnne 204
Halperin, Morton:

Letter with Jerry Berman to City Paper, September 28, 1987 .. vreeeneen 3156

Memorandum with Jerry Berman to Senator Slmpson, September 28,

1987 .. oo 3154

Halverson, James T.:

Prepared StateIMENt. .. ... oo icrremeiecrcrcsreecensraesescsseessraeesesemsonssesreasesemsrcsseessenns 3331

TEBEAITIOMLY vuvvnrereressenirersarsesevasressrossnssnsssissssorssessssssissssssrosiossinses iasasnssisssmssenssensssssnses 3328

Letter with other previous chairmen of the Section of Antitrust Law of
the American Bar Aasocmtlon to The Washmgton Post, August 7, 1987

. 388, 2276
Hampton, Ronald

Prepared Statement. ... s 3862
Testimon; . 3860
Handler, Rabbi W,
Testimony ... - . 3626
Materials subm.lt reerrnre e reesnent e nssary g e anmes et ane st ane st st teaetsnerares 3642
Harris Survey, “Public Opposeﬁ ‘Borl ” September 28
LOBT oeoevireermeeerinonsasstessasssssasssasrssssarssarsasems b s4ebsbra s arab e s S aa s bha s S E b e e h b s AR SabaE A sesan R bbb ens 3547

Harrison, John:
Declaration regarding Vander Jagt v. O'Neill, September 28, 1387 ........ 772, 3927
Hatch, Senator Orrin G.:
OPENINg SEALEIMENL ...vevvvevrevcrerereesinseeemsresemecseoessesereesenensiascasesssesessecsiassseesraesessrer 35
Prepared Statement..,
CloSing StAtEMENL ...ccviverrervriserinrvnrssers s sresssesssresessrasbsnsasssrsssssrssessresesresersressssns




XXXV

Questioning of: Page
Judge Bork e . 176, 345, 471, 594, 643, 845
William Coleman . 955, 964
Burke Marshall... 1102
Edward Levi................ 1120
Nicholas Katzenbach 1150
William Rogers............... 1171
Harold R. Tyler, Jr... 1196
Laurence H. Tribe .., .. 1308
Panel of Carla Htlls ‘Michael McConnell “Thomas Carnpbel] “Richard

Stewart and Gary Born ... .. 1373
Honorable Warren E. Burger 2103
Panel of John Hope Frankhn, Wllham Leuchtenburg a.nd Walt.er

Delling .. 2141
Lloyd N. Cut]er ................................................................................................. 2182
Panel of Chesterfield Srmth Robert W Meserve and Robert. Kauf- 0

man.. e 229
Thomas Sowell ... 2817
Panel of Shlrley Hufstedler, “Barbara Babcock Sy1v1a “Law and

Wendy Williams... 2395
Panel of Robert Bennett “Paul Gew1rtz Owen FISS, Thornas Grey and

Judith Resnick... enerervenenens 2615
Panel of Thomas Ea.glebon and Cass ‘Sunstein.. . 2197
Griffin Bell... .. 2813
PRIBE KUELAI oo oooooosvoomoseesossonesssesseesssseemsemsnsessrseessesseseseroreresemsenerenreresssessee 2855

Panel of Paul Bator, Henry Monaghan, Lillian Riemer BeVier, A.

Leo Levin and Dallin H. Qaks......cccovocecmeereenecenmmennireenenes 2952, 2958, 2963
Elliot Richardson .........coerimnnreinsnermmnens 3133
Panel of Henry Ruth and George Frampton 3207, 3213
Panel of Robert Abrams, Charles Brown and Robert Pitofsky................ 3534
Beverly LaHaye.. - - 3544, 3552
List of “Substantwe Pro-Mmonty ‘and Pro-Womer ppell te Court Deci-
sions b Judge Bork”, with copies of decisions......... . 472
List of “Supreme Court Briefs Where Solicitor General Bork upported
the Rights of Women .. 583
List of “Supreme Court Briefs Where Solicitor General Bork Supported
the R his of Minorities... 584
List of “Unanimous Pro-Labor Cases” o . Bd§
Memorandum, “67 Flaws of the Bork Ad," subtnltted by Senator Hatch..... 3135
“Response to the Statement of John P. Frank”. ... 8554
Statement regarding Katzenbach v. Morgan ... 1375
Hazard, Geoffrey C., Jr.:
Letter to Chairman Biden, September 16, 1987 .. 4633
Hesrings Before the Committee on the J udu:lary, Nommatmn ‘of Elliot Rich-
ardson to be Attorney General,” 93rd Cong., 1st Sess, May 9, 10, 14, 15, 21
and 22, 1973, p. 185... 3128
Hearings Before the Commlttee on the J ud1c1ary “The Selection and Confir-
mation of Federal Judges,” 97th Cong., 2nd Sess. January 21, February 12,
26 and March 11, 24, 31, 1982, pp. 2091—2092 3531

Heflin, Senator Howell:
OPenING SEATSIMIENT 1. covcrer e creeanenrreetrosesimersessestrcss o sesesesnsasseoemsasssssssesssrmsassssrsos
Prepared Statement... "
CLOSINE SEALEINENLL ... erevverrvasercstsersnsrseeeesemrsssesrossenssesmasesssessrssssessasesarssssssessaressanssns
Questioning of:

JUAER BOEK ......ccorirrirrirecrersnier s sensrersasss e ssssnressnes
William Colemam -......vvvvreeireereeerireseertseesessenssssessestasenesssssesssasssserssnsssssssmsesasns
Nicholas deB. Katzenbach .. ..
Harold R. Tyler, Jr.. "
Laurence H. Tribe ..........cc.......
Honorable Warren E. Burger.
Lloyd N. Cutler
Thomas Sowell ....
Panel of Shirley Huf:
Wendy Williams........cccmniimenin i
Panel of Forrest McDonald, Daniel Mead
Simon and Ronald Rotunda.............ccovrom..
Panel of Thomas Eagleton and Cass Sunstein.




XXXVII

Page

Griffin Bell... ... ..o o o e e ee eeeesv s e eeeart e st raaas 2824
Panel of Paul Bator, Henry Monaghan, Lillian Riemer BeVier, A.

Leo Levin and Dallin H. Oaks.........ooeciiiiieeciis « coieeeeeeieecv e 2954

Panel of Herma Hill Kay, Kathleen Sullivan and David Richards........ 3108

Elliot Richardsomn ........ .. et e e, . 3132

Panel of Robert Abrams, Charles Brown and Robert Pitofsky... .. 3535

ViIlma Martifez......ooocviiecin i ceveeceie v eese e seneeas .. 3618

Panel of John Clay, John C. Roberts and John Boley........c....cccccoviveee. 3790

Hills, Caria:
Prepared StatemeNnt.... ...t essters e snss et sees b s srnssrene
Testimony ... covveccrevereiiinen « e

“Take the Trouble To Understand”....... .......cooooviveeiviicierieieceees e
Hispanic National Bar Asscciation:
Statement of John Martinez ........c...cccooicviiiiieeiiiiicees e 4639
Holland, Maurice:
Prepared Statement
TESLIIMIOIY ... eoiiiiiriiet ccitiitiiis « + ctiirtraiee s ceeereiesteetesees cosnarestessenesaeresssasrraseenes
Human Life Bill, Report of the Subcommittee on Separation of Powers, S.158,
9Tth Cong., 18t 8e88. (19B1) it oo et eee e s isaens semseveneesasenesns
Hufstedler, Shirley M .
Prepared Statement ...t e e
Testimony ...... oot
Letter to Senator Kennedy, October 3, 1987....
Letter to Senator Kennedy, October 6, 1987
Hughes, John L.:
Prepared Statement.

TESEIITIOMLY .oceiiit ittt sttt et e st ebe b bt e e e seemne e e b emeens
Humphrey, Senator Gordon J.:
Opening Statement ... . ot e e st e ae b ans 85
Prepared Statement ... ciooie e et sene cesueneare et ssrasreaerrerans 89
Questioning of:
JUAEE BOFK oot eereineeas e 296, 426, 427, 453, 736
William Coleman ........ oo v ettt 993

Barbara Jordan....
Andrew Young .
Burke Marshall...

. 1051, 1064
.. 1083
110%

William French Smith.. . .. 1140
William Rogers....... . ...... .. 1180
Harold R. Tyler, Jr.. .. 1213
Laurence H. TTIDe .ot et et sas oeneas 1330
Panel of Carla Hills, Michael McConnell, Thomas Campbell, Richard
Stewart and Gary BOrn ... .. . i e e 1405
Panel of Lee Bollinger, William Styron and Robert Rauschenberg ....... 2011
Honorable Warren E. Burger.........cc. - i e 2114
Panel of John Hope Franklin, William Leucht.enburg and Walter
Dellinger.. . 2156

Lloyd N. Cutler .. 2197
Panel of James Thompson, John Frank and Fred Foreman.............. ... 2236
Panel of Chesterfield Smith, Robert Meserve and Robert Kaufman ..... 2288
Thomas Sowell .. . 2327
Panel of Shlriey Hufstedler. ‘Barbara Babcock Sy]vxa "Law and
Wendy Williams... 2409
Panel of Forrest McDonald "Daniel Meador George Pnest John
Simon and RONALD ROUDAA ......... «ooooooooooers ooeesoeeoesoereeerreereeseseeereseeeneene 2486

Panel of Robert Bennett, Paul Gewirtz, Owen Fiss, Thomas Grey and
Judith Resnick..
Grillin Bell. .
Philip Kurland
Panel of Richard Thoxnburgh A Randolph Raymond “Stuart A

2719
2826
2857

Smith and Jewel S. LaFontant ........ cooooveeceviiveecie e ereceee et neena 2901
Panel of Paul Bator, Henry Monaghan, Lillian Riemer BeVier, A.

Leo Levin and Dallin H. Qaks ........... . oo e 2973
Rev. Kenneth Deam ...+ rreviens coe vesseermiressssmsesconis + sos svvesaes . 3015
Panel of Herma Hill Kay, Kathleen Sullivan and David Richards........ 3106
Elliot RIChardson . ... et eeeeee et e steeneste s esesaseene oeeneeanens 3151, 3158

Panel of Henry Ruth and George Frampton.......ccoeeovecieiiccncnicnnne. .23



XXXI1X

Panel of Terrance Sandalow, Steven Frankino, Maurice Holland,
Ronald Davenport, Eugene Rostow, Thomas Morgan and Gerhard Page

CABPET ovvvvs irereeesirirrresns cres 1 eareeasves s eiresns + @ @ tretesiet et ceebeseareas 3306
Beverly LaHaye .. . e e . 3542
Rabbi William Handler ........... " . 3639
“‘Response to Submission by John P. Frank” . ... ... 0876
“Statistics Concerning Judge Bork’s Record on Appeal in Case
Wrote or Joined the Majority Opinion”. ... s s e 737
“Statistics Concerning Subsequent History with Respect to Judge Bork’s
Dissenting Opinions™ . . .o vt v 1 e« e et 740
Innis, Roy:
Prepared Statement ... o« oo conemeieecnns « et et e+ o oo 3794
Testimony ... C e e+ e e vttt + 1 ssvnnsssieint + nerverenneneieee O TH2
Janofsky, Leonard S
Letter to Chairman Biden, September 18, 1987 . ..o L2739
Johnson, Harold:
Prepared SLAtement ... e et ot crecinniteees oo eeneesreencerenens | GHO
TESEIMONLY 1ovivie + et errirs e creeeariet e s oot o eeeteseineeenerene o o cenresurnenirene ceer IO
Jordan, Barbara:
TESLIMIONLY orvvveree eereueiee cveremieenie = o« eovias ees mree see o ereemseserianre ceeen + creenienenne oo 1004
Kalven, Jamie:
“Bork v. The First,” The Nation, September 19, 1987 ... o 3507
Kamenar, Paul D. and Popeo, David hE
The Questionable Role of the ABA in the Judicial Selection Process” ....... 5898
Katzenbach, Nicholas deB.:
Testlmony cee e e+t et eenene mre + seepeseaessaenes en sseiresesrannes @ cneesesreenees 1140
Kaufman, Robert:
Prepared Statement .. e o+ e ¢ e ¢ e e+ BOOL
Testimony ... . e 2259
Letter to Chairman Blden September 28 TO8T e 2308
Kauper, Thomas:
Prepared Statement. . ..ot v e e e e s e 29340
TestIMONY (..o it v st et e e e e e o e S3O8
Kay, Herma Hill:
Prepared Statement. . 3027
Testimony ... 3025
Kennedy, Senator Edward M.
Opening Statement ... e e e e e e s e e 4 e s s 32
Closing BLALETIRIE 1o erereior e+ oo e 38T
Questioning of*
Judge Bork........ . o e e 149, 235, 336, 64(}, 666, 842
William Coleman. e - e e i . 999
Barbara Jordan.. . ... 1046
Andrew Young ... 1078
Laurence H. Tribe...... 1300
Panel of Carla Hllls, Michael McConnell "Thomas (,ampbell “Richard
Stewart and Gary Born.... .. 1393
Panel of Lee Bollinger, William Styron ‘and Robert Rauschenberg 2003
Honorable Warren E Burger.. 210
Panel of John Hope Frdnklm “William Leuchtenburg "and Walter
Dellinger ... v - . 2140
Lloyd N. Cutler ... 2174

Panel of Chesterfield Smlth "Robert Meserve and Robert Kaufman . ... 2281
Panel of Shirley Hufstedler Barbara Babcock, Sylvna Law and

Wendy Williams... 2399
Panel of Thomas Eagleton and Cass Sunstem 2791
Griffin Bell.. e e e e 2811
Philip Kurland ... 2850
Panel of Herma Hlll Kay, Kathleen Sulllvan and Dav1d Richards... 3082
Elliot Richardson. . . 3121
Panel of Mervyn Dymally, John Conyers Jr. and Waiter E Fauntr oy. 3188
Panel of Henry Ruth and George Frampton... L. 3204, 330‘!
Panel of Robert Abrams, Charles Brown and Robert Pltofsky 351:
Vilma Martinez. ... ..ccooovviries cireieie + oot et st eseseere s stesreenessevanes 3615

“Bork on Bork-—The World According to Robert Bork,” September 17,

Letter to Robert Bork, November 16, 197:



XL

Kliesmet, Robert B.: Page
Prepared Statement. ... i einiiiieinnsinsirtes s et snin e ereneees e SO0
Testimony ......ocovvecrecenns e Eerter it rarty Sberreenreieres e e b s e s e st e bt L b bas s s ts s sa e e e b bnen e 3850

Krane, Howard:
Prepared Statement
TESEITONY ovecmvecr s et e e en s s e s e st e e

Kurland, Philip:
Prepared Statement...

TESLIMIONY 1rrercrvr et e e s s sae e ras s rs Sarerassrnssreserereressonans
Lacovara, Philip:

Statement, September 1987 . ... v viors cevrierrere ettt atsrsses s restans 3214
LaFontant, Jewel S.:

Prepared SLAEIMENE........ccocoiiivs coiirovins coviens oot sres oo res s ess e seresbens 2887

Testimony -

RESUINEG ..ot i et es st s nas esesereseresstassssesen b saesstases ssesnserisns srons
LaHaye, Beverly:

Prepared Statement...... e . 3539

Testimony .....coecvvvvvinns e e 3837
Larkin, Paul:

Declaration regarding Vander Jagt v. O'Netll, September 25, 1987 ........ 769, 3924
Law, Sylvia:

Prepared Statement ... 2358

TEBLIIMIOMY -.ceeitiiiieti it et bbbt bbb st s bbsn s b 2354

Law deans, letter from 32 opposing Judge Bork's confirmation as Associate
Justice of the Supreme Court to Chairman Biden and Senator Thurmond,
September 22, 1987 ..t ¢ e e sttt st 1342

Law professors, letter {rom 100 opposing Judge Bork’s confirmation as Associ-
ate Justice of the Supreme Court to Chairman Biden and Senator Thur-

mond, September 22, 1387 ...t e et 1335
Law professors, list of 100 favoring the confirmation of Robert H. Bork as an

Associate Justice of the Supreme Court ... 408
Law professors who signed letters in 0pp051t!0n to Robert Bork's nommatlon

to the Supreme Court, List OF ..o oot oot et e e 3355
Law schools at which faw professors signed letters in opp051t10n to Robert

Bork’s nomination te the Supreme Court, list of ... ST URURTURNIURUR- > 171 |

Lawson, Gary.

Essay, “Judge Bork, Separation of Powers and Special Prosecutor Bills”.... 1566
Lawyers” Committee for Civil Rights Under Law:

Letter from Conrad K. Harper and Stuart J. Land to Chairman Biden,

September 14, 1987 ..o L it et crreis crreaenes e 4692
Letter from Conrad K. Harper and Stuart J. Land to Chairman Biden,

September 30, 1987 ..ot st enines « eeeeerenres e eaere cneseenen 4661

“Memorandum on the Nomination of Judge Robert H. Bork as an Associ-

ate Justice to the United States Supreme Court™. ... ... .. 4693

“On the Nomination of Judge Robert H. Bork as an Assuciate Justice of

the United States Supreme COurt’ .......c.oooioviere oo esecicees o 4680

Statement of Conrad K. Harper, for Individual Members of of the Law-
yers’ Committee for Civil Rights Under Law, and Individual Members
of Local Lawyers’ Committees, September 29, 1987 . ... 4663
Lawyers for the Judlciary e 3692

Statement... 3692
Leahy, Senator Patrick J.
Opening Statement ... te b e et e et e+ ¢ es miue besresersemrearea e £ nee ceeensrenis 66
Prepared SEALRMEIIL orovvooooooooors + o oooooosooosoeoeseoeeeoeoees ooooooeeoeeoeeeeereeeeoeeeeee oo oo 70
Questioning of:
Judge Bork . BRSO UTUUUPURRURP " 1 ¥ 4lb, 427, 746
Andrew Young ... 1084
William French Smith........ 1132
Nicholas deB. Katzenbach . e 1149
Harold R. Tyler, Jr........... . 1198
Laurence H, TIIDe ..o ieee e ersassaessrme e smemes e setesneseaseens 1321
Panel of Carla Hills, Michael McConnell, Thomas Campbell, Richard
Stewart and Gary Bormi. ... e 1408
Panel of Lee Bollinger, William Styron and Robert Rauschenberg ....... 2013
Honorable Warren E. BUTZEr ..o e e 2110
Panel of John Hope Franklm, William Leuchtenberg and Walter
Dellinger.... - e 2145

Lloyd N. Cut]er ................................................................................................ 2188



XLI
Page
Panel of James Thompson, John Frank and Fred Foreman............c...e.. 2234
Panel of Chesterfield Smith, Robert Meserve and Robert Kaufman 2291
Thomas Sowell ........ccciiiemeiinnmmeniecsrnarneetieesrsrsesscesssnens - 2316
Panel of Shirley Hufstedler, Barbara Babcock, Sylw w and
Wendy WIlLIAImS ... evi oottt et sas st saemstsa s st siersseas s st men e 2407
Panel of Forrest McDonald, Daniel Meador, George Priest, John
Simon and Ronald Rotunda... O veveenens 2485
Panel of Thomas Eagleton and Ca.ss ‘Sunstein.. . 2794
GLIffin Bell..... ..ot s s st svarsssasrnsssrssesspsseses 2820
Panel of Paul Bator, Henry Monaghan, Lillian Riemer BeVier, A
Leo Levin and Dallin H. QaKs.........ccviiuvmeinmicnrnsssisssesisessessssssasesesns 2951
Panel of Herma Hill Kay, Kathleen Sullivan and David Richards........ 3104
Elliot RIChATABOM ...c.iiveireriecisniinnnenieenisnnesionsssemmssiesssesssssmsssssensseessesssnssasess 3149
Panel of Henry Ruth and George Frampton ..., 3232, 3238
Panel of Robert Abrams, Charles Brown and Robert Pitofsky................ 3528
Rabbi William HADAIEr .......ooiverrrinnciniscrseseiessnsssssesssesnsissssessssasnasosnen 3631
Leadership Conference on Civil Rights:
“The Bork Record on Labor’ .........cveirrissrmmrssssssrssressssssssssrsessssares 4752
“Bork v. Bork,” with sugplement.. .. 4745
Statement, Se] tember 17, 1087......cccccciinennne. . 4743
Statement of Benjamin Hooks October 1987 .....iiriren e sssnares 4739
“Summary of Some of the Major Arguments of the Nomination of Robert
BOTK ..ottt isensrisasms e e nst s asasse s e an e sesesaesv e Ea e ba s et sanRne e eana e et satemaatne 4757
Lebron, Michael:
Letter to Diana Huffman, September 19, 1987........cvcnirncinnnnisnnrenessarns 4761
Lee, Joseph D.:
Af’{igdsant regarding Vander Jagt v. O'Neill, with attachments, October 2,
Leibe, Diane C.:
Letter to committee members, Undated...........crviircnren s 2305
Letter to Senator Grassley, September 18, 1987 ..o sinasaes 2304
Leuchtenburg, William:
Prepa BALEIMONI c...vv oo oo eeee e seseseesesseseesesessseessssseoressssssesesrssesseessessssses 2132
Testimony ....ccoonvervanars . 2128

Levi, Edward:
Prepared Statement

Testimony ......cccevee 1111
Levin, A. Leo:

Prepared SAEMIONE ... rsssrsssssors s s e s ssaseias 2936

TEBLUMIONY <..voveriieriieenirenieiisri s ares i rsrss e st sr e sa s et b e sresabastseeamsbesbessobs b asssartsbasasess 2935
Licht, Richa

“Brief in Opp()Sltlon to the Nomination of Judge Bork to the Supreme

Court” ... errrreennens ATT6

Statement... SO O OO U U U VOO RO U PU ROV SVUP SRR YURTRPRRTUUPUORTURRUUURIPT o i & |
Lipshutz, Robert J.:

Letter to Chairman Biden, September 29, 1987 .. RS {1} §

List of ma_]onty and minority staff members who assisted with the heannga 3894
Luff,

Afﬁdav-it regarding Vander Jaogt v. O'Neill, September 25, 1987 ............ 775, 3930
Marcus, Paul:

Letter to Senator DeConcini, September 17, 1987 ........... 725
“UA’s Dean Marcus Calls for Bork’s Conﬁrmatlon,” Arizona Datly Star
August 29, 1987 ..o 726

Marshall, Burke:
Prepared SLALEMENL ... ocercerecsisteercesisstbieeenesiessesbresemensatsensesemessneseosnsnsereserencss LG}

TEBLIMOMLY oovvevvert it e s e e s s s e d bbb 1087
Marshall, Thurgood:

Passage from the hearing on the nomination of Justice Marshall, 1967 ...... T44
Martinez, Vilma:

Prepared Statement... et e ey st s eresner e ase e eesanesreneaessatsnannsbensrnssersrnnrreirs | ODOQ

Testimony ... SRR OROOPPUUORPPRTORR- 1 f (
Maryland Association of Equal Opportumty “Personnel:

Statement of Yvonne A. EAWArdS ..o sresereerecnc s seeseeat e rennenes 4792
Mahoney, Barry and Feeney, Floyd:

Letter to Chairman Bi en, October 5, 1987... ... 4552

“The Lawfulness of Robert Bork's Flrmg of the Wat.ergat.e Specml Pros-
eCutor,” OCtObET 6, 19BT .....covovrviecrerrrrerererssresssmsrrermissrssssvssnrsssmsssssssrssssssssesssnns 4554



XLII

McAninch, William S.: Page
Letter to Chairman Biden, September 21, 1987 ........cccovueeververens . 4796
McConnell, Michael:
Prepared Statement..........occovevvcvnecieeieinssrsasrisssessssnns . 1358
Testhno% . 1354
Essay, "The First Amendment Jurisprudence of Judge Robert Bork™.......... 1419
McDonald, Forrest:
Prepared Statement........c.cureimmrminimirsisemi s s 2416
Testimony ............ 2412
McLaughlin, Francis X.:
St.atement with attachments....... s s 4797
Meador, Daniel:
Prepared StAteImMent...... ..ot ssssmssssrsss 2423
TEBLIIIONY ..ovvivirresisrssrerirsssmrermsnssserinsssermsisnsserissssrsnsisssssssassrersssssrnssbenss st ssssssoessossssnsss 2420
Meltzer, Bernard D
Essay, “The ACLU 8 Evaluation of Judge Bork’s Employment Decisions”.. 1579
Mental Health Law Project:
“Judge Bork and the Rights of Disabled People” ..... 4807
Letter from Leonard S. Rubenstein to Diana Huffman, October 2, 1987...... 4818
Letg%r from Norman S. Rosenberg to Chairman Blden, September 15, 206
1987 .ooiviininne 480
Statement of Leonard S. Rubenstein, October 5, T O 4822
Meserve, Robert:
Prepared SLALEIMNENIE.........cvv i cresimenmerinserssrioeimsssrersassssiensanssasssasssssnsasrrsss 2248
TEBLIMONY .ovivrrvrrirssissrerssrsmssirsssssrimssssssirsairenissssossirsssssrisssssssssssssetrssnsstssssasrrsssssnsrenes 2244
Metzgg‘l;aum,SSenator Howard M. u“
NINE STAtEMENL ....oovvvrvirrerrerriesirsrinsresisesser s esecsrsss e ssassses e sness s rssnssbarsssnsses
Prepared Statement ... s sessssssssansesss 45
Questio of:
Ju FK ooreerisnenees
Willi mm Coleman.......
Barbara Jordan
ANArew YOUNE ..oooeciieciiccvrnriassneressecress i ssae st seensemsseseseasessecessasssansren
Burke Marshall............ - .
William French Smith
William Rogers......
Harold R. Tyler, Jr
Laurence H. TrIDE ......cririmminmiisnenasssoimmsmssinssissmensmsersiesssssses
Panel of Carla Hills, Michael McConnell, Thomas Campbell, Richard
Stewart and GAry BOTM.......cc.cociinnreriisnceiesissnmsssensssasissssssss onssssses 1402
Panel of Lee Bollmger, William Styron and Robert Rauschenberg ....... 2004
Honorable Warren E. Burger e 2
Lloyd N. CULIEE ......covvrmrrirnrrersiaomsrrsssosiressiessserssissrsnssinsrssrssssensessens
Panel of James Thompson, John Frank and Fred Foreman
Panel of Chesterfield Smith, Robert Meserve and Robert Kaufman ..... 2286
Panel of Herma Hill Kay, Kathleen Sullivan and David Richards........ 3088
Panel of Henry Ruth and George Frampton 3211
Pa.nel of Robert Abrams, Charles Brown and Robert Pitofsky...... 3521, 3523
ROY INIS.....cvrrrircencrerirsrrnnrercacrestsssnsenresemsnsersaessenstsemsrcnsesmeasiacmscnssesnsassras 3804, 3806
Pa.nel of Harold Johnson, Robert Kllesmet and Ronald Hampton......... 3871
Letter to Harold Tyler, August 26, 1987 .........ccoicrmrimieimmnrcieiisceesnsssesssssasees 1256
Mexican American Legal Defense and Educational Fund:
Statement of Antonia Hernandez, with attachments, October 5, 1987.......... 4838

Minnesota Coalition of 372,000 to Stop Bork:
Letter from Rev. Lee S. Wiskochil to Chairman Biden, with attachments,

September 22, LOBT ... e s s rs e st b s st s 4852

Minnick, John B

Letter to Chairman Biden, September 22, 1987 .........cvovvisrmvinsricrssersnereens 4885

Letter to Senator Hatch, with attachments August 19, 1987 ..vrrrerecrinane 4887

Letter to Senator Hatch, September 22, T D 4886
Minority Business Enterprise Legal Defense and Education Fund, Inc.:
M St:;’taeme}lllt ................................................................. 4896

onaghan, Henry:

TTEBLIIIONIY 11 vevvorermecemnereememsscsttrsssssies ettt s ssas ass st b s R SRR R bR et s ne Rt 2926
Morgan, Thomas D.:

Prepared Statement ... s 3273

TEBLAIMIOILY ..ovconerrnsirsirssessriressasiisemssariassrnssrssenss st isssss st seboretransssustsbesssbns shonsssssssnssensns 3269



XLill

Morris, Ear] F.:
Letter to Chairman Biden, September 18, 1987 ......ccoviierevcrnincmirnnessvsiensnnnss
Morrison, Alan B.:

Statement “Concerning Neder v. Bork and the Nomination of Judge
Robert H. Bork to be Associate Justice of the Supreme Court of the
United States,” October 5, 1987 ......coveerrieserneimncrenrssssnensissmssssssssensssenssesssnns

Mundheim, Robert i
Letter with Gerhard Casper to Chairman Biden, August 25, 1987 ................
NAACP Legal Defense and Educational Fund, Inc.:

“Bork v. Bork. A Comparison of Judge Bork’s Confirmation Testimony
with His Previous Speches and Articles,” with People for the American
Way Action Fund, September 1987.......ccoveriiimemmmmieimsssriisssensssersosens

“Judge Bork’s Views ardin, imSupreme Court Constitutional Prece-
:llgg'}:s with People for the erican Way Action Fund, September

m of Supreme Court Constitutional
Precedents,” with attachments, October 5, 1987 ... ererrirenes
Statement of James M. Nabrit, III, October 8, 1987
Statement of Julius I.. Chambers, October 5, 1987.........ccnvimncccercerrernne
Nader, Ralph:
Letter to Chairman Biden, with attachments, Qctober 12, 1987.....................
Nation Institute;

“The Bork Report. The Su I_f)reme Court Watch Project’s Analysu of the
Record of Judge Robert H. Bork”. -

Letter from Emily Sack to Chairman Bxden, ‘October 1 98T e

National Abortion Rights Action League:
“Bork as ‘Confirmation-day Moderate,’” September 16, 1987...
“The Opposition to Bork: The Case for WOmEn’s LiBErty” .........ooerermor
National Association for the Advancement of Colored People:
Howard Umver51 geSchool of Law, letter from faculty members to Chair-
man Biden and Senator Thurmond September 17, 1987
d. Clay Smith, Jr., “A Response to Professor Robert Bork’s ‘lemg "Mean-
lilég ltgs't_‘:he Constitution: Competing Visions of Judicial Review, ” June
J. Clay Smlth Jr., “Toward Pure Legal Existence: Blacks and the Consti-
tution,” June 18, 198 ettt ettt s ne e ne s e rn e san
Nathaniel R. Jones, “The Desegregation of Urban Schools Thirty Years
After Brow-n Summer 1984...
Qlive Taylor, * “Two Hyndred Years, An Issue: Ideology in the Nomination
and Confirmation Process of Justices to the Supreme Court of the
United States,” September 1987...
Statement of Althea T.L. Slmmons, September 1987
National Association of Criminal Defense Lawyers

Statement of Joseph Tydings...
National Association of Evangehcals

Statement of Robert P. Dugan, Jr., October 2, 1987 ... e e
National Association of Federal Investigators:

Letter from Alan Nelson to Chamna.n Biden...

Resolution ...
National Bar Association:

Letter from Walter L. Sutton, Jr. to Chairman Biden, September 29, 1987,
National Black Caucus of State Legislators:

Statement of David P. Richardson, Jr., September 1987 .............ccccovinvreenrens
National Coalition for Women and Girls in Education:

Letter from Jill Miller to Chairman Biden, September 25, 1987 ............c..0o...
National Conference of Black Lawyers and Medgar Evers College for Law and

Social Justice:

National Council of the Churches of Christ:
Letter from Bishop Philip R. Cousin and Dr. Arie R. Brouwer to Cha:r-
man Biden, October 1, 1987 ...
Letter from James A. Hamilton to Chairman Blden, Oct.ober 1 1987
“Resolution Opposing the Nomination of Judge Robert H. Bork to the
Supreme Court of the United States” ...
National Conference of Women's Bar Assocmtmns
Statement, September 17, 1987... erreenetes
National Council of Jewish Women
Statement... reemeterstnenresaeaens s e eanneare

4908

5742
4974
5055
5042
5059

5084
5083

... 5307

5266

5511

5482
5490
5338

. 5382

5309
5514
5526

2089
2090

5532
55633
5538

5541
5649
5650
5551

5571
5575



XLIV

National Education Association: Page
Letter from Kenneth F. Melley to Chairman Biden, October 1, 1987............ 5577
Statement, October 1, 1987......ccceirmmrrreeracrrsstimseremessmmsnsresssnmmsrerssmssrrssssasarees 5578

National Family Planning and Reproductive Health Association, Inc.:

Statement of Scott R. Swirling, October 5, 1987 ......ccirvvrmrionreiissssesiionsrecins 5585

National Lawyers Guild;

Statement of Haywood Burns, with attachment...........cccocoinininanerieniseeres 5588

National Press, Inc.:

Statement of Joe D. Joseph, October 31, 1987 .......ooeoireevererertsnrnrrnens 5600

National Urban League, Inc.:

Statement of Douglas G. Glasgow, October 5, 1987 ....coeccreiimererreeervecrereeeenenns 5605

National Women's Law Center:
Stabement of Marcia D. Greenberger, Suzanne E. Meeker and Ellen J.
‘%yas, with attachment, October 5, 1987 ......c.cccovrivininneeeeeeeecseeeeeeeenns
National Women'’s Political Caucus
Statement of Irene Natividad, October 5, 1987
Natural Resources Defense Council:
Letter from Adrian W. DeWind to Chairman Biden, September 22, 1987....
Memorandum, September 22, 1987 .......cormreeniinirses et ssssesnssssessssses 5673
“New York Bar Association Split Over Stand on Bork,” The New York Times,
UNAALEM ...ovvveivetieeseriresenetrrrenserssissssererassrsssiassmasserssessan s sssssberers sessasrresses b b bebaba s seasenbrssbe 2295
New York State Defenders Association, Inc.:
Letter from Wilfred R. O’Connor to Chairman Biden, September 16, 1987. 5683
New York Times, The:

Black, Charles L., Jr., Letter to the Editor, July 25, 1973 .coooovroorroeerrreee 200
Blgﬁk' Charles L., Jr., “Mr. Nixon, the Tapes and Common Sense,” unda;-03 ”
...................................................................................................................... . 205

Cutégr, Lloyd N., “Saving Bork from Both Friends and Enemies,” July 16,

T BT it e s e S sS4 TSRS RS RSB a4t sbE 10 4627
“New York Bar Association Split Over Stand on Bork,” undated ................. 2295
“Nixon and Bork Reported Split on Prosecutor’s Role, * October 29, 1973... 636
“Nixon Plan on Prosecutor is Op) by Mansfield, " October 28, 1973...... 634
Rostow, Eugene, Letter to the tor, August 3, 1987, (puhhshed and
UNPUBHBHEA) ...t it s s e s s s s p s 3287
Smith, Stuart, “Bork Deserves to be a Justice,” September 16, 1987....c...... 455
“Nizon and Bork Reported Split on Prosecutor’s Role,” The New' York Times,
OCtober 20, 1973 ..o s et srs s sn s s r b e s sbd sassaes s ssbaeEeaee 636
“Nixon Plan on Prosecutor is Opposed by Mansfield,” The New York Times,
October 28, 1973 ini s s s st sas b asssbbs e e s s e s 0 634
Nolan, Robert L.:
Letter to Chairman Biden, September 21, 1987 ......c.cocvciveicriesensiisecsenisians 5684

NOW Legal Defense and Education Fund, with Federation of Women Law-
yers Judicial Screening Panel, Women's Legal Defense Fund, Equal Rights
Advocates:

Statement, Qctober 19, 1987 ... viirircriiieinrisesssseeseassssessisssesssssossess sssssssrssns 4531
Oaks, Dallin:
Prepared Statement.. 2944
Testimony ... 2941
Oil, Ch&mcal and Atomic Workers Intema wnal
mid
AFL-CIO, “Memorandum on Judge Bork's Opinion and Testimony Con-
cerning the American RaMtid CABE™ ......cooverirernrerirssersssissssrersssresssassrereses 3091
American Civil Liberties Union, Press Release, September 29, 1987... 781
American Civil Liberties Umon, “Memorandum and Analys:.s OCAW v.
American Cyanamid Co.” . 783
Bertin, Joan E., Letter to Chairman Blden Sepbember 29 1987.. . 782
Bertin, Joan E., Letter to Senator Sunpson September 23 1987 785
Federal regulations (OSHA) relating to occupational exposure to lead,
November 14 And 21, 1978 oo ceeeececreeeecreserecerrsessostte e erassme s sasmansesaas 4510
Riggs, Betty, Letter to Senators, September 28, 1987 .. 788
Simpson, Honorable Alan, Letter to Joan E. Bertm Septernber 30 1987 779
Olmstead v. United States, 277 U.S. 438 (1928)... e 1015
Patriotic Majority:
“The Case of Bork Versus the American Revolution” .........c...oooeeviiveencnnnnee. 5685

Pearce, Jack:
Letter to Chairman Biden, August 17, 1987 5688



XLV

“Recommendation that Judge Robert Bork Not be Confirmed as an Asso-
ciate Justice of the United States Supreme Court on the Basis of Pase
Deficiencies in His Approach to Interpretation of the Antitrust Laws”... 5692
People for the American Way Action Fund:
“Bork v. Bork. A Comparison of Judﬁe Bork’s Confirmation Testimony
with His Previous Speeches and Articles,” with the NAACP Legal

Defense and Educational Fund, Inc., September 1987 .........ccovmivciiicrennnes 4908
“Judge Bork’s Vlews arding Supreme Court Constitutional Prece-
dent,” with the N Legal Defense and Educational Fund, Ine.,
SOPELIIIDET 19T ..vooosoooceovseseroesseessssesesssenssssssss st stssssssssssoms s semsisssssessions 5742
Statement of John R. Buchanan, Qctober 1987 ... 5701
Peterson, Henry E.:
Statement September 22, 1981... B OO OTUOUIUUO OO POOOTURURPOUIORE-. 7.
Physicians Forum Inc.
Statement, September 14, 1987, oiicecmerirrens e esssse s sasses e s esessssaarsasssressassnssns 5888
Pilpel, Harriet F.:
Letter to Chairman Biden, September 16, 1987 ......ccorriciinerniinerecinsssnnes 5892
Pitofsky, Robert:
Prepared StatBmMent. .. ... s s s 3443
TEBEIIMOILY -..c.ovoveiusiaciinersisisasisniirs b sss s sssars s b o s sm s oo n R oS s PR b s b bR bbbt 3441
Planned Parenthood Federation of America:
Statement of Faye Wattleton, October 5, 1987 ........ccoiincnmrmsnnrerenressnsnes 5893
Polsby, Daniel D.:
y, “Judge Bork and St.andm% ....................................................................... 1470
Popeo, Damel J. and Kamenar, Paul
“The Questionable Role of the ABA in the Judicial Selection Process” ....... 5898
Priest, George:
Prepared Statement... 2439
Testimony ... 2435
Pubhc Citizen Litigation G up
“Judge Bork’s Civil Rights Record on the Court of A g 15’ 5931
The Judicial Record of Judge Robert Bork, August 1 R 1725
Letter from Ralph Nader to Chairman Biden, with attachmen N “October
1, 108 ettt erret b baets s st eare e et saa R s sRe e ber e A S ARt b seas bt s bt bee b s sbe b benere 5059
Statement October 5, 1987... e .. 0913
“Statement of Alan B. Morrison Concermng ‘Nader v. Bork ‘and the
Nomination of Judge Robert H. Bork to be Associate Justice of the
Supreme Court of the United States,” October 5, 1987... 5941
"St.atlstlcs Lie: Reponse to Statistics Frequently Cited by “the White
House to Support Nomination of Judge Bork” ........ccciveominrvenevecsrnnnnens 5939
Puerto Rican al Defense and Educational Fund, Inc.:
Statement, ber 2, 1987... SUOUOOUOPRUOUNUVPOUNTIURUR . |,

Randolph, A. Raymond:
Prepared SEAtEMENt ...ttt e soss et s st
TOBEIIIONY -..vereremeeremeiemsiee et ettt e mee st cm b st ot s ba b son e es b1 sem s bt et s et
Rauschenberg, Robert:
Prepared SEALEIMENE. .. ... et eereuseet et ensesesbossseasseanest s reasr s saenssemereerares
Testimony .......ooveevivrans
Report of the Commattee
Report of the Subcommittee on Separation of Powers on the Human Life bill,
. 1568, 9Tth Cong., 18t Sess. (L9BLY et e 1376
Reem‘ck, Judith:
Prepared Statement. . ...t srssssresssensssssressessrmsenes | GOBE
TOBLIIMOILY ...ccvevrvenrernrersmreressnresestsesmiosmssnsersorseserarssessanssmseressnsnensssesnrassssasmressssnsssserasssass 2528
“Response Prepared to White House Analysis of Judge Bork's Record,” Sep-
BeIDEE B, LB .o ettt e e e a s et re e seaneees et e s s aaneesanernes 1630
“A Retraction on Bork,” The Washingtorn Post, November 22, 1973 ,,
Rhyne, Charles:
Prepared Statement...
Testimony .....ccooeeerrsinerencne
Telegram to President Reag September
Richards, Dav:d Ad:
Prepared Statement .
TEBELIMONLY .v.eovtissicininmisisnsi s res e r s b s m e s b g e e e bR b ek s b e b smt s 3047
Richardson, Elliott:
Prepared StatemMent...........cwererrrrrececsreacssmeeascecsssmssecescesssnrsnecsessassnsasssersesesesens 3116
TEEEAITIONLY .. evureverrerrerrnreneseuemseneseeeanentsenssenessesanent somssenessesesessremtrentsiosanessensovssessnentrarse 3112




XLVI

Hearings Before the Committee on the Judiciary, Nomination to be At-
torney General, 93rd Cong., 1st Sess., May 9, 10, 14, 15, 21, 22, 1973, p. Page

L8D ettt et ettt eSS A s a8 sasens b ent e eran et sesbane 3128
Riggs, Betty:
Letter to Senators, September 28, 1987 ... 788
Riley, Wallace:
Prepared SALRMENE . ..ottt sas s srsss s eass e basesrssans 2750

TESEMIONLY «.vvvverviiincreisieere sttt renee st reanas s s e asnsasesesenenns | S TA8
Robb, Judge Roger:

Memorandum to Judges Bork and Gordon, March 19, 1982 144, 761, 3916

Memorandum to Judges Bork and Gordon, October 5, 1982............ 140, 765, 3920
Roberts, John C.:

TESLIITIONY ovvvveiriiercs et siisecres et ae st st saens bbbt seee e b e s smens b b e besnrsneaan 3688

“Judge Bork's Legal PhiloSOPhY ™ ......c.ccovvriiicincceiincenirneissssssesssseneseesennsnns 6008
Rogers, William:

Prepared SEALEIMENT . ..o oo corcrriiies vt et e seescesri st aea e e venenssessanes 1165

TEELLITIOILY 1o vtsceceetiarerieeasesssbsrmsesconmss s st sseanseasbn bt ie <5 earssaebstessearsesnsemneassasaassseseann 1160
Rostow, Eugene:

Prepared Statement . ... it 3282

TESEUMIONY (.ooitiiris ittt bbb e it s et es b e e ce e et reen 3279

Letter to the Editor, The New York Times, August 3, 1987 (published and

URPUBLShEd) oo et e 32817

Rotunda, Ronald:

Prepared SLaterment ... et eestsisss s et esees s ss s s sns s sennans 2457

TESELITIONY <. ooceiitiee ettt ettt e st e e st st s hea e srebe s e an et s e e enereasbassnssestennnn 2454
Ruth, Henry:

TOSLIMIONY oot ettt e e crteiessteeeeserr e s essesestesnassanessessianeteesrasessessessnnes 3192

San Francisco Lawyers’ Committee for Urban Affairs:

Letter from Mark N. Aaronson to Chairman Biden, October 1, 1987........... 6016

“Resolution of the Executive Committee in Opposition to the Nomination

of Robert H. Bork to the Supreme Court of the United States” ................. 6017

Sandalow, Terrance:

Prepared SEAtement ....c.o.ooceoee et sss e eeasssnensanees | DOTE

TESLIMONY ....ooeeeieticie et e erae e e et et e e et s aese st e ssremnseesbessnssesreesantessesnnrsesaesnassesesreass 3289
Schauer, Frederick:

Letter to Chairman Biden, September 22, 1987 ..o, 6018
Schulhofer, Steven J.:

Letter to Chairman Biden, September 28, 1987 ... 3844
Schwartz, Louis B.:
“Bork: Why Conservatives Should Oppose Him™........ oo 6023
Letter to Senator Leahy, September 10, 1987 ............... .. 6022
“Moderate Bork? Defender of the First Amendment?’ ...........ccocvviieniiicnenn. 6027
Schwartz, Herman:
“The Frantic Reflagging of Bork,” The Nation, September 19, 1987........... 3504
SEALEIMENIL......oeoiieii ettt rteeie s csaeras et s et e s eesteessesestesreeseas etessssenneressssasereeres 3491
“Senate Democrats Ask Independent Special Prosecutor,” The Washington
Post, Qtober 31, LOTE ..o estet et s s st ss e s senas s senes s assanrnaran 632
Shepherd, John:
TESLIMOILY «..cooovucnre sttt e —sasbessbenansss s s smes e srane s 2135
“In Support. of Bork,” National Law Journal, September 21, 1987............... 2744
Simon, John G.:
Prepared SEALBIMENTE......cocvvvviviieeieesresaessr e e sresesoes <ssteressssirnssasstesmermsenan 2448
TESLIMONY .ovvcvemeireecmeneererecstseer e esemensesiaenneraennies .. 2445
Letter to Chairman Biden, September 29, 1987 ... 6029

Simon, Senator Paul:
OPening SEALEIMEIE .....oooitiiiiei ettt e ettt ea et seanasanes 92
Questioning of:

JUAZE BOTK oot e ceeae s e eanen s emes s sess s rmseeas 307, 438
Panel of John Clay, John C. Roberts and John Boley........c....coccceeie. 3787
Simpson, Senator Alan K.:
Opening Statement 47
Closing Statement ... 8b6
Questioning of:
Judge BorK oo e 236, 242, 380, 669, 677, 850
William COlemMIAN ... ceeeieecieiiieet ettt e e e seae e s sne s nse s bassnasnen 968
William French Smith...... 1142
Nicholas deB. Katzenbach .. 1152

WALLHATH BOZETS w.vvvrorveeveernesssrosoosieeseesesmsseossssesressrsonsosessesesesmneres ooeeeiesoeerr 1176



Page
Harold R. Tyler, Jr. .o emne s e e 1205
Laurence H. Tribe ..o . 1310
Panel of Lee Bollinger, Robert Styron and Robert Rauschenberg.......... 2007
Panel of Donald Baldwin, Dewey Stokes, Jerald R. Vaughn, John J.
Bellizzi, John L. Hughes Frark Carrington and L. Cary Bittick ....... 2092
Honorable Warren E. Burger ..o 2106
Panel of John Hope Franklin, William Leuchtenburg and Walter
DIRILIMIZT . .oovivivti et creriesterrisies coerarersbene e srebasesaeas Sebersetert et st e ennrnes 2147
Lloyd N, CULIEL ...ovevvicirrinrccnisisnsssreseseesecsrianns 2186
Panel of James Thompson, John Frank and Fred Forema 22.30 2238
Panel of Chesterfieid Smith, Robert Meserve and Robert Kaufman ..... 2267
Panel of Shirley Hufst,edler, Barbara Babcock, Sylvia Law and
Wendy WIlLIAIMS . ...ovcivivereriesivereererrer e censes s csmns s sessecs sciemssssisnnsess 2389
Panel of Forrest McDonald, Daniel Meador, George Priest, John
Simon and Ronald ROtUndai........ccuvieiiivennnrniscrnsssrescersessimssens cerneane 2480
Panel of Robert Bennett, Paul Gerwirtz, Owen Fiss, Thomas Grey
and Judith Resnich........ oo i+ cvessnneises seveermeennes 2716
Panel of Thomas Eagleton and Cass Sunstein. o 2802
Griffin Bell. ..o it e bbbt 2818
Philip KUrland .......ccoviooeiice i st it snesiesane 2852
Panel of Paul Bater, Henry Monaghan, Lillian Riemer BeVier, A
Leo Levin and Dallin H. OQaks.......ccoooiviieniiccinsecse e 2949
Panel of Herma Hill Kay, Kathleen Sullivan and David Richards. .. 3‘:30088%
ERiot Richardson ... . oottt cciianee ceieens sianrenns 3151
Panel of Henry Ruth and George Frampton...... ..o 3234
Panel of Robert Abrams, Charles Brown and Robert Pltofsky ... 3517
ViIlma Martinez ..ottt + 1 s 3616
Rabbi William Handler.. .. 3633, 3635
Herbert Brownell..... .ot corieceieiis v oo s e rene b amsreeeas 3842
Panel of Harold Johnson, Robert Kliesmet and Ronald Hampton........ 3872
Latter to Joan E. Bertin, September 30, 1987 ...l it 779
List of “Supreme Court Briefs Where Solicitor General Bork Supported
the Rights 0F MINOTItIes” ...c.ooiiveoeieeeeriieeetce et ciee s steenas st seseanas = eeeesmneeans 975
List of “Supreme Court Briefs Where Solicitor General Bork Supported
the Rights of WOMEeN™" .....c.oooieeiereieeeeieiies cteiieeires + cetvsieens o sresseversereens 978
Questions submitted in connection with William Coleman’s testimony ....... 979
Sinclair, 1.B.:
Memorandum, with attachments, October 6, 1987 ... s 6032
Smith, Chesterfield:
TESEIMONY ©oceervrei et et svess b ere ceaenras o @ earvesareaessernrens 2243
Smith, Stuart:
Prepared StAatement. ... sesresremseraressonsrons 2895
Testimony .............................................................................................................. 2892
Bor};{'7 Deserves to be a Justice,” The New York Times, September 16,
B T e ettt e sns seeteernes § crveresnaens 455

Smith, William French:
Prepared Statement............. - ereeree s eevene s et arn
TESEITIOIY 1occvivt oieciriiats 4 crtiients eerreeiis + + vrees oe Soverbaree s st es s re e vae b et aerareaee

Society of American Law Teachers:

Letter from Emma C. Jordan to Chairman Biden, September 22, 1987 ........ 2607
List of “Law Professors Who Subscribe to the Society of American Law
Teachers' Letter of Opposition to the Nomination of Judge Robert H.

Bork to the United States Supreme Court” ..o iireniiens convininnnns 2608
Sowell, Thomas:
TESLIMOMY .ottt ettt et et e ceibees + febesirt et aees annieas 2310
Specter, Senator Arlen:
Opening Statement ....... ccoooiois et et en e eriee e eae et 75
Questioning of:
Judge BorK. .ot s et s vvreeies + teeeienees 277, 427, 713, 815
WHITIAM COBIMAN ..ot e+ ettt et ee et s e ane 988, 992

Barbara JOrdan ..........cocoooovviiis i o e et et e eeran 1046
Andrew Young ... . 1080
Burke Marshall.. 1104
Edward Levi... 1121
William French Smith....... 1137

Nicholas deB. Katzenbach .
William ROBerS. ..ottt et e esc et sneas e s e enans 1178



XLVIII

HPage

Laurence H. TYIDE ........cococivvviiimnerimsimmsiismssontnrsssssmssssmsesesssssssnsssaessssssssasen 1324
Panel of Carla Hills, Michael McConnell, Thomas Campbell, Richard

Stewart and Gary BOTT ......ccverieinernmrierisinisscrssssserinsassisessssssssssss 1394

Panel of Lee Bollm%ar Wﬂllam Sty'ron and Robert Rauschenberg ....... 2004

Honorable Warren E. Burger..............oiiiincicniniiccrnrnsresiserenns 2111

Panel of Forrest McDonald, Daniel Meador rge Priest, John

Simon and Ronald Rotunda...............oceiiineisninssssversesesarisssserssesssnssoses 2482
Panel of Thomas Eagleton and Cass Sunstein.. . 2793
Griffin Bell.......oooeoeeeeeetiemeectseesiens it emessrnsiaes . 2822
Philip Kurland.........cimiimimm s seeisseserssensesersss 2853
Panel of Richard Thornburgh, A. Raymond Randolph, Stuart Smith

and Jewel S. LAFONANL....c...cvcviirieniinsrnsearrsssrsassrsssesessemsreseesssasssaes *2899
Panel of Paul Bator, Henroy Monaghan, Lillian Reimer BeVier, A.

Leo Levin and Dallin H. Gaks.........covomeririsrmsmarnsssssssiesssessnessses 2956
Rev. Kenneth Dean ......ouiiimimisssssiss s sissises e 3011
Panel of Herma Hill Kay, Kathteen Sullivan and David Richards........ 3102
Elliot RiChardSom ........cvvvviieimeinerinssimeimsenareisessssssressrosisessrasssssssssssesssos s sas 3131

Panel of Terrance Sandalow, Steven Frankino, Maurice Holland,
Ronald Davenport, Eugene Rostow, Thomas Morgan and Gerhard

CABPIET ....oeciioseseniniss s asas s sssss e s e san b sassmns bt rassme s e sassmr o R s Ae R e sods et L b a e 00 1S 3309
Panel ot' Robert Abrams, Charles Brown and Robert Pitofsky.......c.c...... 3525
Beverly LaHAYe ...cocoviiinsniiinnss s mssnsissssassasssesssssas isssssns 3574
Vilma MAartinez.......iimimimmimsimenmm s s et sesssess soasss 3619
Rabbi William HAndIEr ........coooiiiiiionmmecniresensneessenmsesistessssssessotssroses 3636
Panel of John Clay, John C. Roberts and John Boley.........ccviveicvnninene. 3788

“Statement by Members of the Association of the Bar of the City of New
York Repudiating the Unauthorized Action of its Executive Committee in
Opposing the Nomination of Judge Robert H. Bork to the Supreme Court of

the United States,” September 22, 1987 ........ccvveieoiiiennisnmernnssmransssssessssssssnsens 2271
“Statistics Concerning Judge Bork’s Record on Appeal in Cases Where He
Wrote or Joined the Majority Opinion” . 737
“Statistics Concernmg Su uent Hlst.ory ‘with Respect to Judge Bork’s Dis-
senting Opinions”....... 740
Stewart, Richard:
TeStiMONY --....covvveruririrmseseemrreesiecsneesensees 1369
Essay, ‘The Judicial Performa.nce of
Regulatory Law”... rrssse st ressessssssnsssessasssnns | 1OS0
Stokes, Dewey:
Prepa SEALEITIEN L eereveve e eeeremereeeenee oot s s et et eseees e 2026
TEBEIIMIONF 11vreruvrrraseresrareransesessscsrocnsastsrossrcstionsiors bersbstbtses ssbsbaRsbab b b bems bembbaebbmemsane s ron 2023
Strong, Jerome A.:
BEALEINEIIL. ...eeevveveererrsievsnrserrensssesesesssenssen s seseseeetbmsebetsbebebsrrasassn s bassber semesenstessnsseben 6049
Styron, William:
Prepared SEAtBIMENt. .........coviineemiiesiniesientiessress s sesssbsissssbasssssssssessmssarssas 1992
Testimony ... SO OOV P UV PUU RO TEUPORTPOTOPRRVTUTROPN £ ). 1

Suffolk Umversxty Law School:
“Report on the ‘Judge Bork Survey’ of Constitutional Law Professors,”

OCEOBET 5, LOBT ....ooeiectiisreersiisnssssssssserensssnsrsssrassesssesesssnssressenestasnsssessssrerarssarssassens 6058
Sullivan, Kathleen:
Prepared Statement ... ... s esrssesssa st s ssresens 3072
TESEIMIONY 11ocecetisvieririemiresesinse st raseseesbsssrertsasssasss e msses s ssme s e e es e s s s pas s ssasessasssnes 3070
Sullivan, Lawrence A.:
SEALEINIEILE . ....cvvniisinerrresarrersrnsssresrarsnass oescenesoserossressssonsremrsant ot 44044828 buassesnranssoenronsssan 3479
Sunstein, Cass:
Prepared StatemMent. ... s s s 2767
TEBLITIIONY --eraeereenrmcscresestsbsistrsstisssbs b ars e s bar e s T ssbs s sa SRR s TR TS SRR d s nE b s nsn a0 2765
“Supreme Court Briefs Where Solicitor General Bork Supported the Rights of
OFILIES,” LIS OF ...veueverrrirsrrsvrrevrrevsenssnresierenerescssaost resmrecsiasoraas secmracassesssusrosen 354, 584 975

“Supreme Court Briefs Where Solicitor General Bork Supported the nght.s of
WO, LIBE OF ....ovicivearrenrisnrracrressmeesseememiacemrentsaetoentsobsitbt satssbat bssts susbanmranens 357, 583, 978




XLIX

Tachau, David Brandeis: Page
Affidavit regarding Vander Jagt v. O’Neill, October 1, 1987.. . 6062
Tate, S. Shepherd:
Letter to Chairman Biden, September 18, 1987 .. 2738

Telephone Memorandum, The White House, August 3 T2 D 216
Thompson, James:

TESEIIIOMLY ..vctiiesererisiersmsrsrssssesessesmss s ronssssnsesssnsssresnssstshenarsssbeassonssesssusrsssareesssesnassssons 2202
Thornburgh, Richard:

Prepared Statement ... e 2865

TeSLIMOILY (vccviviiriiniisisieriiitrs st imss s s sa s s rses s as st s s pnses ressrsrs e nrers s i 2863
Thurmond, Senator Strom:

Opening STATBIMEIIE ....cov v rerrreiiimnrsririseriissemessssessriassasiesssars e ssnsessassssssersassrsssios

29
Closing StAtEMENt .......covrrmeriirinmirissemsesmrii s, SO08
Queatmm of

Ju TR vovsveresnressssarrsesmasssoserssssesesesssers s aares s anessssessssestsseasnesssanssresse 128, 329, 464
Willi am COLEINAN ...covvercreeisnrrcerisnsnstsaresatrsssssesssasssssessassrasrassnerssanassesssassans 954, 964
Edward Levi..........ccocovrenn e 1120
William French Smith......... . 1132
Nicholas deB. Katzenbach . 1148
William Rogers.... - e 1169
Harold R. Tyler, Jr. 189 1247
Laurence H. TrIDE ...t sssreensessssssessrsessssssstssassreessessessens 1299
Panel of Carla Hills, Michael McConnell, Thomas Campbell, Richard
Stewart and Gary BOID ..........oomveeceiccrenesnsres et enssnsenseassesorsen

Panel of Donald Baldwin, Dewe{ Stokes, Jerald R. Vaughn, John J.
Bellizzi, John L. Hughes, Frank Carrington, L. Cary Bittick ............. 2091

Honorable Warren E. Berger ......ccoverincrinrrmnnsninscinssssnsienns . 2100
Lloyd N. Catler ... s . 2177
Panel of James Thompson, John Frank and Fred Foreman... . 2225
Thomas SOWeEll .....ccc.cuniiircriirreienrsressrreesrsoessresesssastssssnssossessoness susnsrsos 2315
Panel of Forrest McDonald, Daniel Meador, George Priest, John
Simon and Ronald ROtUNda......c.ccevieerireiiorieiriniesressesssss s sonarsseonssses

Panel of Robert Bennett, Paul Ge
Judith Resnick.......ccovveverevnrinverniennas
Panel of Charles Ryne,

Bland, Jr..ciicinennriinenrssneeeserssreesisnes
Panel of Thomas Eagleton and Cass Sunstei
GrUTIN Bell.oo ettt ettt s e e
Panel of Paul Bator, Henry Monaghan, Lillian Riemer BeVier, A.

Leo Levin and Dallin H. Qaks..........coooocreeieerieceeenenrees s e ensssersveseer 2974
Panel of Howard Krane and George Read Carlock . 2094
Rev, Kenneth Deamn ... ieececrcnrreeennessemecsonagsetressserssessesesrserases 3019
ElOt RIChATABO0M v et reme e ssemeoecnetsesss s sesseessasssssssennresassrssss 3121
Panel of Henry Ruth and George Frampton.......ceooovniiecreccrvioninn 3205

Panel of Terrance Sandalow, Steven Frankino, Maurice Holland,
Ronald Davenport, Eugene Rostow, Thomas Morgan and Gerhard

Pane] of Phillip Areeda, Thomas Kauper, Donald Baker and James
HALVEIBOM .ovvvvvvecverrerrerreisresrrescssrmsssnnesssersssresssararserenssrsssasrsmssvsesrsesssassesssssenes 3347
Panel of Robert Abrams, Charles Brown and Robert Pitofsky..... 3510, 3516
Beverly LAHAYE ........ccciverreiiircnineresresarsesnssesnsassnssssssmssssressrassesssnsesasensnns 35651
Rabbi ﬂllam HAaRAIEr ......oovvviinrrcciserssimseten s ssssseserssssnsssess 3630
Panel of John Clay, John €. Roberts and John Boley ...... 3786
ROy INRAIB ..ot s s s b b e 3805
Herbert Brownell... e 3841
Panel of Harold Johnson, ‘Robert Kleismet and ‘Ronald Harn ton...... 3869

Transcript of Department of Justice “Press Conference of Honorable Robert

H. Bork, Acting Attorney General of the United States,” October 24, 1973.... 595
Transcript of Proceedings, Subcommittee on Antitrust, Monopohes and Busi-

ness Rights, S. 567, Malt Beverage Interbrand Competmon Act, August 4,

LOBT, P BT crcrrerarnrireensmrinsasectsesrostsemeusses sestrostsemesess sassgsomtsemesg s esssacs aessenssesssesssvenassasvens 3533
Tribe, Laurence H.:

Prepared Statement.. .. 1272

Testimony ............... . 1267

Tyler, Harold R., Jr
TeBLIMIONY .ot s s s s b b e b 1184



L

Letter to Chairman Biden regarding the nomination of Robert H. Bork to
be Associate Justice of the Supreme Court of the United States, Sep- Page
tember 21, 1987 ...t ettt ettt et sne e s 1228
Letter to Senator Metzenbaum, September 4, 1987 ..., 1255
United Automobile, Aerospace & Agricultural Implement Workers of Amer-
ica, UAW, International Union:
Statement, September 1987 ... s e
Statement of Owen Bieber, September 1987
United States Justice Foundation:
Statement of Gary G. Kreep ...t et ere e bannens
University of Akron:
Letters from faculty members to Senator Metzenbaum..........ccccocooveeieriieeenn. 6086
University of California, Berkeley, School of Law:
Letter from faculty members to Chairman Biden and Senator Thurmond,

September 15, 1987 ..ot et reee 6090
University of California, Davis, School of Law:
Letter from faculty members to Chairman Biden, September 16, 1987 ........ 6092

University of California, Santa Barbara:
Letter from members of the Chicano/Latino Faculty Caucus to Chairman
Biden, September 24, 1987 ... i eessassnntessesnsen seenreens 6095
Univerity of Texas at Austin Law School:
Letter from faculty members to Chairman Biden and Senator Thurmond,
September 1, 1987 ..o rens s s b s r e rssensrens 6099
University of Wisconsin Law School:
Letter from faculty members to committee members, September 16, 1987.. 6104
Vander Jagt v. O'Neill:
Bork, Judge Robert H.,, Memorandum to Judges Robb and Gordon, Sep-

tembBEr 1T, LB oottt e s st rne ee e enaennees 145, 762, 3917
Bork, Judge Robert H., Memorandum to Judge Robb, October 1, 1982... 139,
764

Bork, Judge Robert H., Letter to Judge Robb, October 1, 1982, 146, 763, 3919
Bork, Judge Robert H., letter to Judge Gordon, September 24, 1982.... 146, 763,
3918

Bork, Judge Robert H., Memorandum to Judges Robb and Gordon, Octo-
DEE 8, 1982 .. e et vt rn et steaaeesseessssenanen 141, 766, 3921
Bork, Judge Robert H., Letter to Chairman Biden, with attachments,
October 1, 1987 ,
Gordon, Judge James F, Letter to Chairman Biden, August 24, 1987..... 136, 808
Gordon, Judge James F., Letter to Judge Bork, December 17, 1982.... 143, 768,

3923
Gordon, Judge James F., Affidavit, October 2, 1987 ... 4628
Harrison, John, Declaration, September 28, 1987 ... .cccciiincrinrine . T72, 3927

Hufstedlex Shirley M., Letter to Senator Kennedy, October 3, 1987 ............ 4648
Larkin, Paul Decaratton September 25, 1987 .. .

Lee, Joseph D., Affidavit, with attachments, October 2 1987 .
Luff Ruth, Afﬁda\rlt Septernber 25, 1987 ..
Robb Judge Roger, Memorandum to Judges Bork and’ Gordon March 19

L2 ettt ettt st e e s e na e £endsrebe s bree e e e b e 144, 761 3916
Robb, Judge Roger, Memorandum to Judges Bork and Gordon, October 5,

L ettt e ee e e st aeae e ba s s ae s enee e A reene st eennne e 140, 765, 3920

Tachau, David Brandeis, Affidavit, October 1, 1987 .. 6062
Vaughn, Jerald:

Prepared SEatBMeITt......ccverreesienr et sen e seme s eenae eenetserensicaseen 2040

B A T 011 1 OO OOV OO OO OO UUURRSOU ORI 2038
Volk, Kenneth:

Letter to Senator Hatch, September 24, 1987 .... ... 6106

Letter to Senator Simpson, September 24, 1987... v 2275

Vorenberg, James:

Letter to Chairman Biden, September 28, 1987 ..o 6107
Washington Council of Lawyers:

Letter from Dennis A. Henigan to Chairman Biden, September 18, 1987.... 6108
Washington Legal Foundation:

Statement, September 23, 1987 ... .o 0117
Washington Post, The:

Belter, Leonard W, Letter to the Editor, September 22, 1987 ......cccccco.... 2238



LI

Cutler, Lloyd N., “Judge Bork: Well Within the Mainsteam,” September FPuee
16, 1987, ..o eerrreecencrcrersrssrsessssrsnsessasessarsnssenesssnsrasesecrsnsesaesesemsssassnssaesessasassenes 247, 2175
Haberman, Joshua O., Letter to the Editor, August 6, 1987.. e 311, 3018
Halverson, James T., Letter to the Editor, August 7, 1987......cccoecvrerniees 388, 2276
“Se;n,;zste Democrats Ask Independent Special Prosecutor,” October 31, -
TGTB ovivreernarrrremrenressranasaeaaneesybemnans s semen bt banb shma se b e et amer et s bmns e s e bh bran s beamne sd bemenonenantibn 3
Watergate:
American Bar Association, Minutes of meeting with Judge Bork (1987
TLOMINALIOND. c.1omiitss it iesse et srsesas s e s ot saaserssbssbe s essvstabeasbmses issnssbsbessin 1250
American Bar Association, Excerpts from William Coleman’s Memoran-
dum on Robert Bork for the 1982 report ........ccccoievrrriieeonnisssnsenrsissnssrosesnns 1258
Ben-Veniste, Richard and Frampton, George Jr., Stonewaill: The Real
Story of the Watergate Prosecution 142 (Simon and Schuster 1977) .......... 639
Black Charles L., Jr., Letter to The New York Times, July 25, 1973 ............ 200
Black Charles L, Jr., Letter to Congressman Bob Eckhardt, Ju.ly 80,1973 205
Black Charles L Jr. ., “Mr. Nixon, the Tapes, and Common Sense," The
New York ﬁmes, URAALED . correerres v vas s renresraar s aae s ssnarnses 203, 205
Bork, Judge Robert H., Letter to Alexander Haig, July 31, 1913... 199
Bork, Judge Robert H., Letter to Alexander Haig, August 3 1973... e 212
Bork, Judge Robert H., Letter to Leonard Garment, Augu.st 3, 1978 215
Bork, Judge Robert H Letter to Senator Kennedy in response to the
Senator’s November 16, 1973 letter, undated ........cevrriinninnsensriininsiines 223
Buchanan, Patrick, Memorandum to Alexander Haig, August 3, 1978......... 202
Congressional Record, Excerpt on “Obtaining the ite House Tapes,”
August 1, 1973 ... 32%%
1

Federal reg'ulatlons, ‘Creation of the Wate{gate Specaa.l Prosecution Force.
Federal regulations, Abohtmn of the atergate Specml Proaecutmn
Force, October 23, 1973......

Feeney, Floyd and Mahoney, Barry, “The Lawfulness of Robert Bork’
Firing of the Watergate Special Prosecutor, October 6, 987

Frampton, George, Prepared Statement... .

Frampton, George, TestimOny ... iniemiiese s

Haig, Alexander, Memorandum to President Nixon, August 2, 1973.

Haig, Alexander, Memorandum to President leon, August 8 1978............

Hearings Before the Committee on the Judiciary, * Non'unatmn of E]hot
Richardson to be Attorney General,” 93rd Cong., 1st Sess., May 9.

14, 15, 21 and 22, 1973, p. 185...

Kennedy, Senator Edwar M Letter to Robert Bork November 16 1973

Lacovara, Philip, Statement, September 1987..

Morrison, Alan B., Statement * Concerning Nader v. Bork and the Nomi-
nation of Judge "Robert H. Bork to be Associate Justice of the Supreme
Court of the United States,” October 5, 1987..,

“Nixon and Bork Reported Split on Prosecutor’s Role,“ ‘The New York
Times, October 29, 19T ... rssnssrsssssrssssarseresssatnsas

“Nixon Plan on Prosecutor is Opposed by Mansfie]d " The New York
Times, October 28, 1973... .

Qaks, Dallin, Prepa.red Statement ..

Qaks, Dallin, TeStimony........cccveirerrerrerismirismnrsrarens

Peterson, Henry E., Statement, September 22, 1987

Richardson, Ellict, Prepared Statement ............cccon....

Richardson, Elliot, Testimony................

Ruth, Henry, thimonﬂ

“Senate Democrats As Independent Specxa.l Prosecutor,” ‘The Washmg-
ton Post, October 31, 1973 ...

Telephone Memorandum, The White House, Aug'uat 3,1973

Transcript of Department of Justice “Press Conference of Honorable
bReobgl;t {{W?ork Acting Attorney General of the United States,” Octo-

T .
Winter, Judge Ralph K Afﬁda\nt September 25 1987....
Weicker, Senator Lowell:

Letter to Judge Bork, September 11, 1987
Weiss, Congressman Ted:

Statement, September 29, 1987 ... .ot eereea g ressanpreerene
Wilken, Madeleine:

Letter to Chairman Biden and Senator Thurmond, September 9, 1987........




LII

Wilkey, Malcolm R.: Page

Letter to Chairman Biden and Senator Thurmond, September 24, 1987 ...... 6124
Williams, Wendy:

Prepared Statement ... ... ..ot e 2373

TTOBEATIIONY cevreeceerieteicrtsisnnm s s s ees b smess sttt sast st s 2044 n et s e as bt S84 b b et bnnt shmd et b4 rran 2369
Williamson, les M

Letter to Senabor Habch with attachments, September 21, 1987.. e 2624
Winter, Judge Ralph

idavit, September 25, 1987. 3225

Witness List 6501

Women's Bar Association of the State of New Yo
Statement of Committee to Review the Nomination of Judge Robert H.
Bork, September 17, 1987 ... iecriinncrisnmiesenssarsssssnsrersesssaessesstesssesnsressassesess 6127
Women's Lega Defense Fund with Federation of Women Lawyers, Judicial
icareenmg Fund, NOW Legal Defense and Education Fund, Equal Rights
vocates:

Statement, October 19, 1987 ........cccrirrmresmmseiinsserinnesms s rsesssssssssnssssssssons 4531
Yale Law School students:

Record of opposition to Judge Bork’s confirmation, September 11, 1987 ...... 6144
Young, Andrew:

Prepared Statemenh. ... i s 1971

TESEIMOMY -ccviacireririissiiissrs s st st s s bbb b en s R SRR bR s 1067
Youth for Democratic Action:

Statement of Daniel Press, October 1987 ... seennenns 6145
Zebley, John:

Letter to Chairman Biden, September 13, 1987 ......ccccoevevcmrermvrnserecnnrsessesnnnss 6150



AD HOC COMMITYLE
for
PRINCIPLED DISCUSSIONS OF CONSTITUTIONAL 1SSUES

A10 Riveralde Drive - B2A = BNew York, New York 10028

September 28, 1987

The Honorable Joseph R, Biden, Jr.
Chairman

Senate Judiciary Committee

224 Senate Dirksen Office Building
Washington, DC 20510

Dear Senator Biden:

The signers of the attached statement who are of varied
political persuasions have different views on the substantive
issues discussed by Judge Bork. But all are convinced that
Judge Bork's position on judicial restraint is an integral
part of the mainstream of American jurisprudence, and that he
is well qualified to serve as a justice of the United States
Supreme Court,

Sincerely,

by k.

S1dney Ho,
Hoover Institution

Enc,
cc: Senate Judiciary Committee Members

(3359

CO-CHAIRMEN
Halhon Glazer
Sidnery Hook

SECRETARY
Miro M Todofovich
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AD HOC COMMITTEE
for
PREKCIPLED DISCUSSIONS OF CONSTITUTIONAL 1SSUES

410 Riverglds Drive -§2A *  Hew Yort, Maw York (0025 CD-CH»\G;-'.:-
Shdpary Mook

STATEMENT OF SUPPORT SECRETARY

Hira H Togorgvich

We are witnessing an incredible assault on a distinguished nominee to the
Supreme Court, unparallelled perhaps since the battle to prevent Justice
Brandeis' confirmation seventy years ago. The undersigned feel that reasoned
analysis is needed as an antidote to emotions which may have affected even those

Senators who should guide their colleagues towards a wise judgment,

Judge Bork is assaulted for being outside the "mainstream” of American
constitytional interpretation and for threatening liberties and rights confirmed
by previous decisions of the Supreme Court and by federal and state legisiation.
This is nothing less than an effort to impose one controversial theory of
constitutional interpretation as the only legitimate one, and to exclude as
beyond the pale all who challenge it. For the Tast 15 years or more we have
witnessed many 5 to 4 or 6 to 3 decisions on important issues, with majorities
and minorities split in their reasoning two or three ways. What is the
"mainstream” in such split decisions? It is specious to argue the 5 or 6
Justices in the majority in these decisions represent the mainstream of
constitutional interpretation, and that if the decisions were to have gone 5 to

4 or 6 to 3 the other way the Republic and our liberties would be in danger.

Judge Bork stands within a legitimate mainstream of constitutional
'1nterpretation, one which includes Justice Brandeis and Justice Frankfurter and
other eminent jurists, and which asserts that when the Constitution is silent
the legislatures, federal and state, the democratically elected representatives
of the people, have the right to speak. It is deceptive to arque that a more

restrained interpretation of the liberties protected by the Constitution
threatens those Yiberties, Our liberties have been extended as much by state

legislative and congressional action in the past few decades as by
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interpretations of the Constitution by the Supreme Court. Our Tiberties, in the
large, are secure, and it betrays scant confidence in the American people -- who
are after all the final guarantors of our Tiberty -- to insist hysterically that
one appointment to the Supreme Court, of a schelarly judge, a former professor
in one of our most distinguished law schools, a man already once confirmed
unanimously by the Semate for the second most important court in the country,

threatens those Tiberties.

We do not know how Judge Bork, were he a member of the Supreme Court, would
rule on the issues that seem to arouse the most anxiety: on whether the states
have the right to require notice to parents on abortions for children, or
whether states may require a moment of silence in school, or how far affirmative
action under the Fourteenth Amendment and the relevant statutes can extend, and
on other issues, But however he would rule, and however these and other matters
which arouse such concern in those fiercely opposed to him come out, the major
structure of our liberties will be secure with Judge Bork on the Supreme Court.
The mainstream of interpretation of the Constitution includes both those who
would give it the most expansive interpretation and allow judges to exercise a
wide power to redress wrongs and expand rights as they see fit, and those who
see a more limited role for the Court, closer to the text and intention of the
framers of the Constitution and the Amendments, and who support a larger role
for the democratic branches of government. To read out of the "mainstream® the
latter is to shortcircuit what should be a debate over principles, and pronounce

an unjustified edict of excommunication from the democratic political community.
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MZCMORANDUMHM

T0: Memoers of the Sernate Judiciary Ccmmittee

FROM: Davad Iwlebel, Esq., Director of Government Affairs and
General Counsel

SUBJECT: The Bork Nomination

This memorandum 1s submitted on behalf of Agudath Israel of Amer:ce
in support of the nominatior of Robert Berk to the lUnited States
Supreme Court.

Agudath Israel of America was founded i1n 1922. It :s today the
nation's largest grassroots Orthedox Jewish movement, with tens of
thousands of members, chapters in 30 states, and 19 d-visions operat:ng
ovt of headquarters in New York City.

Last week, aga:nst tne backdrop of the ongoing confirmaiion
h=arings in the Senate Jud:ciary Committee, Agudath Israel's board met
o dascuss Judge Bork's nromination. Agudath Israel has never before
taxen 2 public DPOS1T1ON ON any Nomination To the Supreme Court, and
several members of the bozrd urged that the organization maintain its
policy of neutrality on Supreme Court nominations. However, because
the Bork nominat:ion has elicited such broad public comment, and
especially because sO many Jewlsn groups nave spoken cut aga:nsi the

nomnation and may thereby have created the misconception tnat "tne
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Jewlsh commun:ity® 1s unlted in monolithic opposition to the principles for which
Judge Bork stands, the majority of Agudath Zsarael’'s board concluded that neutral-
1ty would not be an appropriate response cn this occasion.

The extraordinary debate surrounding the Bork nominatieon has really been a
series of two debates: the first over whether Justice Bork's votes would likely
lead to results that ere "good" or "bad" on a host of controversial public
1ssues; and the second surrcunding the overall philosophy of judicial restraint
so eloquently espoused by Fobert Bork. As detziled below, Agudath Israel has
strong views on both those debates.

Part I of the discussion below sets lcrth the reasons we think the votes
Justice Bork would likely cast on a number of controvers:ial 1ssyes will have a
positive impact onr society. Part II, im turn, focuses on that which we believe
13 even more rfundamentelly at stake in this nomipation: our view that Judicizl
restreint s ultimately in the best interests of 2ll Americans, includ:ing

minor:ty communities like ours.

Z. Judge pork's Stance on Several Specific Public Policy Issues

From a purely utilitarian perspective, Agudath Israel believes that Judgs
Bork's presence on the Court could have a positive influence on some of the great
public policy issues of our day. Following is a discussion of three of those
1s3ues: the First Amendment's prohibit:on against establ:ishment of religion;
"affirmative action® programs that create preferences on the basis of race or

sex; and government's role in promoting public moraliity.

1. Rigidity vs. Flex:bility in First Amendment Establishment Clause Juris-

prudence: In a 1985 speech before the Brookings Institute, Judge Bork spoke out

1n support of "a relaxation of current rig:dly secularist doctrine" in First
Amendment Jurisprudence. Agudath Israzel agrees that such a relaxation would be a
rest welcome development.

The specific case that prompted Judge Bork's negative assessment of the
Supreme Court's performance in this area was Aguilar v. Felton, decided 1in 1985,
in which & §=4 majority of the Court struck down & 20-year old New York City
program that enebled needy nonpublic school students to bepef:it from on~premlses
delivery of the federzl "Chapter 1" remed:al education program. The Court's
raticnale, in a nutshell, was tnat permitting public scnool personnel to conduct
classes on the premises of religlously aff:ilisted schools constltuted governmen-—

tal "establishment of rel:gzon," in violation of the First Amendment. Commented
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Judge Bork: "This cese 1ilustrates the power Ol the three-part test [employed by
the fupreme Court in cases alleging religicus establishment] to outlaw a program
that had not resulted in any establishment of religion but seems entirely
worthy."

if Judge Bork's ascension to the Supreme Court will prompt a reevaiuation of
Felton and similar cases, 1t will be cause for telebration. As I testified
earlier th:s year before the House Subcommittee con Elementary, Secondary and
Yoeationzl Education, the Feltcn decision has had a devastating impact on needy
nonpublac school children across the country. Consider the situation in MNew York
City. Comparing the program in 1985=86 =-- the last schoc] year in which non-
public school chiléren were being serviced on nonpublic scnool premises =-— with
the situation that prevails ftoday in the posi-Felton era demonstrates that there
15 no comparisan. In the Hebrew day schools, whcse :nterests Agudath Israel
represents, the number of chaldren being serviced 15 way down. Qur [ligures
i1ngdicate that approximately 60% of the students serviced :n 1985-86 were not
gerviced in 1986-87.

Lest anyone think that the minority who are being serviced are being serviced
well, the fact 1s that the types of off-premises services that have been arranged
for these children have proven far from an overwhelming success. Students who
have to put on thelr coats and bcots 1n the middle of the school day to tralpse
along to some off-premises site [or remedial education suffer displacement,
diaruption and discomfort =- to s2y nothing of a special stigma that negates much
of the benefr:t of the Chapter 1 progrem. Students are not the only cnes suffer~
ing; many Hebrew day scheol praincipals have complained to u2 about the ad-
ministrative and logistical problems these of{-site arrangements have created.

In sum, the children and schools who are receiving off-prem>ses Chapter 1
services heve ample reason to rue their "good f{ortune."

Felton's impact nas Oeen felt not only in the nenpublic school secter, which
has failed to receilve 1ts Chapter 1 cue; but even in the public achools, from
which vaitally important Chapter 1 dollars have been siphoned off to cover some of
the administrative expenses incurred in developing costly alfernative service-
delavery approaches for eligible nonpublic schogl chaldren. Once again, consider
the situation 1n New York City. The City‘s Board of Educs::ion has leased 70
moblle urits tc service ncnpublic scheol ch;ldren, at an annual rental cost of

$106,000 per wpit, which comes to nearly $7.5 million for the 70, Those costs
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were covered this past year by a special New York State allocation but were
assumed by the City irrespective of the special allocation. iHad the state not
come up with the dollars, these administrative costs would have been borne by the
Chapter 1 program as & whole, to the detriment of needy children in the public
and nonpublic sectors alike.

Moreover, some of the efforts to provide alternative service-delivery methods
to nonpublic school Chapter 1 students have engencered considerable 1nter—
community strife and tension. The celebrated fiasco at P.5. 16 1n Brooklyn,
which pltted needy Chapter 1 eligible hasjdic schoolchildren ageinst elements of
the local Hispanic and black communities, s still a painful memory. One of
Felton's tragic lronies is that 1t has engendered prec:sely the types of "politi-
cal divisiveness along religious lines® that Justice Brennan's mejor-ty opinion
claimed it was designed to avoid.

These, then, are the problems created by Felton: decrezsed participation by
nonpublic school students in the Chepter 1 program; academically and socially
unsatisfactory off-premises alternate service delivery mechanisms for students
who do participate; steggering administrative expenses neceéssary to implement
such of f-premises services; and belghtened inter-community strife and tension.
So long as Felton 1s the law of the land, these problems will not lend themselves
to simple resclution — and needy ¢hildren will contlnue to suffer.

Felton 1s a dramatic 1llustration of ithe devastation that can be inflicted by
an overzealous judicial reading of the First Amendment‘s prohibition against
establishment of religion. In criticizing this decision and advocating for
greater rlexibility i1n the application of the establishment clause, Judge Bork
has articulated a mere realistic approach to these sensitive issues of church and
state. Agudath Israel would certainly welcome that type of approach on the
Suprere Court,

2. "Affirmative Action." In an art:cle published in the July 21, 1978 Nall
Street Jourpal, then=Professor Bork criticized the race-conscious admissions
policies endersed in the seminal Bakke decision as offensive to "both 1deas of
common Justice and the lith amendment's guarantee of equal protection tc persons,
not classes."

Judge Bork apparently believes that the constltutlonal.-statutory and common
law r2ghts of all Americans should be enforced on an equal basis, w:thout regard
to race, color, creed, sex or any other irrelevant characteristic. &s I have
testified before this Committee on another occasicn, Agudath Israel shares this

view. Ironically, this appears to be an unpopular stance among meny whoe c¢laim te
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speak on benzll of some of tne very communities that historacally have been
¥ictims of 1nvidilous discrimiration.

The controversy over certain forms of "affirmative &ction" 1% by no means
trivial. It 1s tied directly to competing viewpoints regarding the proper role
of civ:l rignhts enforcement in this country. Essentially, the debate 18 ¢ver
whether our civil rights laws require equal opportunity or equel results; whether
they protect individual rights or create group entitlement3; whether they demand
color and gender biindness or insist on color and gender CONSClOUSNESS.

These are fundamental questions. Depending on the answers provided, the
enduring struggle against discramination will propel us either down a rcad
leading to a society ordered along racial and sexual lines, where & person's
standing in the eyes of government turns on his or her ceclor or gender; or,
alternatively, down the principled path of neutrality, where the right to be free
from government imposed discriminatlon inheres in ali Americans.

Jeus — especially Orthodox Jews, whose dress, diet, and strict Sabbath and
Holiday cbservance set them conspicuously apart from the majority &nd frequently
make them easy targets for discrimination -- tend to be particularly sensitive to
the evills of quotas. That sensitivity 1s borne of many years of bitter ex-
perlence, in thig country and abroad,

Quotas against Jews historacally have been an outgrowth of the malignant
disease of anti-semitism. Jews were denied education and employment oppor-
tunities because religious stereotypes replaced merit-based selection criteria,
Of course, similar stereotypes have long served to exclude racilal minorities and
wemen from equal opportunity.

The debate today over quotas, concededly, 15 different, Contemporery calls
for quotas are motivated not by venal concerns but Dy noble ones. The resulis,
however, for the Jewlish community and ultimately for all of soclety, are no less
perniclous.

Judge Bork woulé likely approach the 1ssue of race or gender conscicus
preferences from the perspective that equal opportunity cught not De sacrificed
at the altar of equal results. We believe the Supreme Court would benefit from
the addation of an articulate spokesman lor that view.

3. Socia]l and Moral Issues: Judge Bork has on numerous occasions indicated

his disagreement with the trend in Supreme Court jurisprudence teo find newly

protected spheres of activity on the basis of some unarticulated "penumbral®
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right of constitutional privacy. The effect of this trend has been to remove
from the arena of democratic debate the question of whether society should use
the law to discourage certain Lypes of “private” conduct. Here again, Agudath
Israel thinks that our great nation would be even greater if the constltution
wvere not read to protect activities that have a perniclous impact on social and
moral values.

Agudach Tsrael Delieves that government is not a neutral actor in the field
of morality, The law is a teacher, It conveys certaln basic societal attitudes.
There are a number of fundamental social values the law should be free %o
encourage =- for when it does not encourage those values, 1t inevitably under—
mines them.

Thus, to cite severzl examples: Agudath Israel generally would support laws
that restriet the availability of abortion on demand (so long as they would
permit abortion in situations where termination of pregnancy 1s required by
religious law); lews that would promote traditional family velues; laws that
would limit the use of certain unnatural forms of barth technology: laws that
would place scme restrictions on the right of "unlim:ited perscnzl autonomy" 1n
the context of an individual®s refusal to undergo certain life-sustaining med:cal
procedures. When the constitution 1s read to place these types of 1ssues beyond
the purview of legislative debate, 1t promotes the notionp that there is no such
thing as public morality — a notion that carries extremely dangerous implica-
tions for civilized society.

On the aforementioned 13sues and a host of others that touch upon fundamental
moral concerns, Agudath Israel believes that Judge Bork's vote could lead to

positive results for our nation.

I1.  Judge Bork's Judicial Philosophy

Even more 1mportant to Agudath Israel than Judge Bork's vlews on specific
policy 1ssues are hls views on the respective roles of legislator and judge.
Indeed, were it only for our assessment that Robert Bork's presence on the
Supretie Court would likely have a positive impact on the outcome of certaln
specific ceses, Agudath Israel would think twice before issuing this public
statement of support =- for a host of reasons.

For one thing, our review of Judge Bork's record suggests that there may well
be specific 1ssues on which Justice Bork and Agudath Israel will be on opposite

sides of the fence; we fully expect that Justice Bork's vole will disappoint us
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from time to time. We are especlally concerned that his view of the FPirst
Amendment’s guarantee of free religious exercise could prove less generous than
we would advocate. OQur community was mcst diszppointed, for example, when Judge
Bork refused to join three of his colleagues on the D.C. Circuit Court (including
then-Judge Scalia) who voted to permit an Orthodox Jewish serviceman tc wear his
yarmulke while in uniform despite an Air Force regulaticn to the contrary.

Goldman v. Weinberger, 739 F. 24 537 (D.C. Cir. 1984;, afr'd 475 U.5. 503 {(1585).

Moreover, history has shewn that supporting & Supreme Court nomination on the
basis of one's assessment as to how the candidate would vote 1f confirmed 1s a
most risky enterprise. Throughout the history of the Court, a number of promi-
nent Justices have confcunded the expectations of their supporters and voted in
w2ys that proved a pleasant surprise to their detractors. For Agudath Israel to
support Judge Bork merely on the basis of our predicticn as to how he would vote
on specific cases would be to engage in the type of dice roll that could well
yield snake eyes.

Yet another reason we would hesitate to abanden our traditional policy of
neutrality on Supreme Court nominaticns simply because of our expectatlon that
Judge Bork'a vote will make us happy more often than not 13 our receghition thst
Americans are deeply divided over many of the public policy issues that come
befcre the Supreme Court. Indeed, it is no secret -~ and should come as no
surprlse == that even within the American Jewlsh community 1tsell there are
profound disagreements as to such questicns as the role of reiigious values in
public life, the propriety of race or gender conscious preferences, the state's
authority to interfere with & woman's right to terminate her pregnancy at will.
The absence of broad public consensus on many of these 1ssues mekes 1t somewhat
presumptuous for any individual interest group to attempt to use the forum of a
Supreme Ceourt nomination solely to promote ita particular pollcy views.

Finally, and most fundamentally, we believe that a Supreme Court nominee's
view on public policy issues is only of secondary importance in considering the
merzts of the nomination. Assuming a nomlnee's competence and integrity, the
critigcal :nguiry Senators should make in discharging their "advise and consent”
responsibility 1s not whether the nominee 1s likely to vote yea or ney in any
given case, but whether the nominee has 2 preper appreciation of the Judicial
function in our constitutional system.

Cn that inquiry, we submit, Judge Bork stands tall. His Judicial record and

Wr1tings, as well as his testimony last week before the Judiciary Committee,
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demonstrate his recognition that the immense power of the judiciary 1a inherently
nok=democratic¢ == indeed, often anti-democratic -~ and thus best eXercised with
extreme caution and restraint.

The framers of the conatitution created an :ntricate and carefully calibrated
system of government, dividing powers between the executive, legislative and
Jjudicial branches. Each of the branches has its own role te play. In our view,
the careful allocation of powers among the three branches is what has made the
Founding Fathers' experiment such an extraordinary and noble success.

It 13 sald that the judiciary plays & vitazl role in protecting the minority
against the tyranny of the majority. That 1s certainly true. We readily
acknowledge that the Supreme Court has done much to ensure that minoraity com—
munities across the United States — like ours -— have the ability to [lourish
within a pluralistic society.

By the same token, though, tyranny 1s not within the exclusive domain of the
majority. An all-powerful minority :s cepeble of tyranny 23 well. When the
Jjudicial branch of government oversteps 1ts bounds, and usurps the rele of
legislative bodies by interpreting the constitution or laws in ways that are at
vzriznce with the text and intention of the demccratically elected representa-
tives of the pecple, 1t acts without the benefit of public depate, without the
1nput of public hearings, and without the leg:timacy of public support. This is
extremely dangerous.

There are occasions, obviously, when elected representatives legislate
foolishly, and where a judicial decision striking down such leglslation yields e
result that — at leest in the short term —— 1s "good.” The damage such a
decision does tc the long-term interests of our constitutional system, however,
is immeasurable. Judge Bork understands that wnen a non-elected entity, con-
sisting of a =mall number of appointed individuals, attemprs to substitute its
own view of the common weal for that of the people's democratically elected
representatives, society 15 faced with the moat dangercus form of tyranny of all.

That 13 not to say that legislative bodies should have free reign to impose
the majority's will upon the minority. Judges — especially those to whom we
accord the title "Justjices" —— must be vigilant in safeguarding the fundamental
values enshrined in our constitution, even to the point of invalidating laws
enacted by democratic majorities. But exercising that responsibility should be
done with great caution -— perhaps even trepidation -— lest the line between

Judiciary and legislature be obliterated entirely.

88-37150 -89 - 3
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The commynity we represent 18 & minority community. We have had firsthand
experience on the front lines in the battles age:nat discrimination and hatred.
No one can accuse us of insensitivity to the needs of minority groups 1n American
society. It 1s precisely beczuse we have been victims ol tyranny that we have
learned that a robust democracy practiced to its fullest 1s ultimately the most
effective means of protecting minority rights. Our review of Judge Bork's record
and testimeny persuades us that he too knows that lesscn well.

Agudath Israel of America supports the nomination of Judge Robert Bork to the

United States Supreme Court,
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BB5 Third Avenue
MNew York, New York 10022
Telephene No. (212) 207-12G2

September 22, 1987

Honorable Joseph R. Biden, Jr.
Chairman

Committee on the Judiciary

United States Senate

SD-224 Dirksen Senate Qffice Building
Washington, DC 20510

Deax Senator Biden:

The enclosed statement is submitted by a number of
memhers of The Associaticon of the Bar of The City of New York te
repudiate, as wholly unautheorized, the statement just issued last
week on behalf of the Association by its Executive Commjttee.
(Executed copies of the statement, manually signed by each
signatory, will be in my pessession and available for inspection
by any interested person.)

If the Judiciary Committee wishes to have testimony
concerning the statement, one of the signatories, Gerald wWalpin,
will be pleased to appear and answer any questions.

Sanerely yours

N;nthrep . Allega
WJA:bg
Enclosuxes

cc: To all other Committee Members

D:5097021wja
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September 22, 1987

STATEMENT BY MEMBERS OF THE ASSOCTIATION OQF THE
BAR OF THE CITY OF NEW YORK REPUDIATING THE
UNAUTHORIZED ACTION OF ITS EXECUTIVE COMMITTEE
IN OPPOSING THE NOMINATION QF JUDGE
ROBERT H. BORK TO THE SUPREME COURT OF THE UNITED STATES

Fourteen of the twenty-two members of the Executive
Committee of the Association of the Bar of the City of New York
recently issued a statement indicating that the Association is
opposed to Judge Bork's nomination to the Supreme Court.

The undersigned members of the Association, some of
whom support and others of whom oppose the nomination, hereby
express their strong disapproval of the statement as being
unauthorized by the membership, irregular, and political in
nature. We do so because the statement will certainly be
misconstrued by the public and by elected officials as
xepresenting the view of a majority of the 17,000 member
Asscociation. On the contrary, it was not even submitted for
approval to any of the standing committees of the Association.

The Charter and By-Laws of the Association do not give
to the Executive Committee any authority to speak for the
membership in such a matter or to pass on the qualifications of
United States Supreme Court nominees. The Committee on the
Judiciary is the only committee that has any responsibility to
evaluate the fitness of candidates for judicial office. The
responsibilities of that Committee are limited to certain courts,

not including the Supreme Court, and its evaluation of candidates
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has been traditionally based on their intelligence, integrlty and
judicial temperament. Moreover, Article XIX, Section 2 of the
Association's By-Laws expressly states that in evaluating
qualifications of candidates for judicial office the Judiciary
Committee shall “endeavor . . . to prevent political
considerations from outweighing fitness in the selection of
candidates for judicial cffice.”

The Executive Committee's statement was issued pursuant
to its own recent resclution "autherizing" it to speak for the
entire Associaticn in evaluating the qualifications of nominees
for the United States Supreme Court. We believe the resoluticn
was without authority in the Association's By-Laws. Moreover,
the Executive Committee, conceding that "the gquality of Judge
Bork's intellect and professional experience is not in dispute,"
has failed to apply the Association's own standard for evaluating
judicial candidates, and has based 1ts opposition solely on the
political judgment of a majority of its members.

The undersigned believe that the President and fourteen
members of the Executive Committee of the Association, in causing
the statement regarding Judge Bork to be issued, have exceeded
their authority, and have thereby Iimproperly attempted to utilize
the Association to influence the Senate Judiciary Committee's

evaluation of the candidate.
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Nathaniel H. Akerman Thomas P. Griesa
Winthrop J. Allegaert John M. Hadlock

Eugene R. Anderson Grant B. Hering
Michael F. Armstrong Joseph F. Johnston, Jr.
Dudley B. Bonsal Edmund H. Kerr

Thomas J. Cahill Lydia E. Kess

Bruce F. Caputo William Lee Kinally, Jr.
Michael Q. Carey Alan Levine

Richard E. Carlton Michael J. McAllister
John P. Carrecll, Jr. John J. McCarthy, Jr.
Frederick €. Carver Jay H. McDowell

John W. Castles Denis McInerney

John 5. Clark Steven S. Miller

John P. Cooney, Jr. William Hughes Mulligan
Paul J. Curran* Robert Neuner

Thomas A. Dubbs Richard E. Neolan

J. Richard Edmondson John W. Osborn

Thomas E. Engel Milton Pollack

Frank W. Ford, Jr. Edward S. Reid

Stephen Friedman Victor Rocco

Donald G. Glascoff, Jr. Jonathan L. Rosner
Arthur F. Golden Herbert F. Roth

* Resigned from the Association over this 1sSue on September i6,
1987.

-3 -
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Thomas A, Russo Richard T. Taylor
Jerome Shelby George G. Tyler
Thomas Sheridan, III John M. Walker
Richard B. Smith Gerald Walpin

John E. Sprizzo Jehn J. Walsh
Nicheolas John Stathis Robert F. Wise, Jr.
Laurence N. Strenger Dennis R. Yeager

D:509703BWJA
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STATEMENT BY THE ALLIANCE FOR JUSTICE
ON THE NOMINATION OF JUDGE BORE
TO TRE UNITED STATES SUPREME COURT

The Alliance for Justice and its Judicial Selection Project
appreciate the opportunity to present written testimony on the
nominatien to the U.3, Supreme Court of Judge Robert H. Bork. The
Alliance for Justice is an association of public interest legal groups
which focuses on issues of common concern to the public interest
community, such as access to the courts, funding and attorneys' fees.

The Judicial Selection Project was organized by s group of
individuals effalitated with public interest, civil rights and labor
organizations under the suspices of the Alliance for Justice in
January of 1985 in respense to fears of the politicization of the
judiaiary. Its purpose is to monitor the appointment of candidates
for the federal judiciary and to encourage the selection of men and
women who are open-~minded, fair end committed to equal justice.

The Alliance and ite Judicial Selection Project, (hereafter
referred to as the "the Alliance") are keenly interested in the
question of the nomination of Judge Robert Bork to United States
Supreme Court. This testimony addresses the question whether Judge
Bork is qualified to serve on the highest court of the land, whose
chief function 1s the vindication of our constitutional rights 1f he
is opposed to the role of the Court in undertakimg that central task,

The Alliance haa been particularly interested in promoting access
to the federal courts for those who assert that their federal and
constitutional rights have been violated. Judge Bork has spoken
strongly in a number of dissents, speeches and public statements
against availability of the federal courta for the vindication of
constitutional rights. Accordingly, this presentation is largely
confined to his record in the area of access to the court and to its
implications on his qualification to serve as a Justice of the Supreme
Court.

THE IMPORTANCE OF JUDICIAL ACCESS

A half century ago, when the development of our modern
constitutional law of civil rights and liberties was still in its
infancy, the inhibitions on the plaintiff's opportunity for judicial

relief were many, frequently borrowed from obscure areas of the law
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where policy d4id not favor litigation, ™Standing to suve" was often
rigorously confined to a plaintiff who could show immediate and
substantial injury flowing necessarily from the conduct he desired to
thallenge. "Sovereign rmmunity™ was frequently invoked by statea and
the federal government in efforts to prevent constitutionsl redress,
on the ground that mno legislative authorization had been given to
allow suit against the government, Rigoroua application of "statute
of limitations™ provisions was yet another device invoked by
government defendanta to cut off a plaintiff's opportunity to obtain
constitutional relief.

Over the past half century this obstacle course impairing
vindication of constitutional rights and anterests has been largely
removed by Supreme Court decisions recognizang that constitutional

wronga call for constitutional redress. Some notable access writings

include Barrows v, Jackson 346 U.S5. 249 (1953) allowing interested
white persons to chsllenge a racial covenant in circumstances where

injured blacks were not in a position to sue; Bivens v. Six Unknown

Named Agenta of the Federal Bureau of Narcorieca 403 U.5. 388 (1971)
holding that even in the absence of & statutory right to sue Fourth
Amendment violationa by FBI agents could be redressed by suit in
federal court based on the Constitution itaelf; and Flast v. Cohen,
392 U.5. 83 (1968) upholding general taxpayer standing to challenge
governmental eid to religious achools,

These examples demonstrate the very strong modern principle that
where constitutionsl rights have been or may have been violated, those
who can show specific even if swell individual injury will be given
their day in court. Judicial access for the constiturional litigant
has become part and parcel of the seminal principle of Marbury v.
Madason, 5 U.S. (1 Cranch) 137, 177 (1803) that federal courts will
preserve the Federal Constitution against governmental violations.

However, Judge Bork would return to a bygone ers, before the
recognition of our wvital civil rights and civil libercties in modern
Supreme Court decisions. Invoking outmoded principlea of sovereign
immunity and statutes of limitations, and adding hia own idiosyncratac
“"separation of powera” concept, Bork would greatly inhibit the

vindication of constitutional rights by the federsl courts, by aharply
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confining the circumstances under which injured citizens could obtain
access to the courts. ’
JUDGE BORK'S PRINCIPLES LIMITING ACCESS

Judge Bork's speeches and public statements indicate that he
would narrowly constrict access to the courts. In testimony before
Congress an 1982, Judge Bork stated that he would suppert "a drastic
Pruning of jurisdiction of all federal courts." (Hearings on 5.,1B47
before the Subcommittee in Courts and Agency Administration of the
Senste Committee on the Judiciary, 97th Comgress., 2d Session at 13-14
(1982)). In a speech at the Pound Conference in 1976, then Solicitor-
General Bork characterized a large group of cases arising vnder social
welfare legislation as "legsl trivia™ and argued that this class of
cases should be removed from Article III courts. He said, "If these
categories of cases [social security, environmental, prisoners,
consumer, and worker health and safety actlions) were removed from the
federal district courts, their dockets would be relieved of well over
20,000 cases..," 70 FRD 238, A brosder solution i1s to leave the
decision to the elected branches of govermment: "The truth is thst the
more appropriste forum for many disputes now resolved by the judiciary
is the democratic political process.” 70 FRD 232,

Hovever, his views about the narrow role of the courts are best
reflected in his notable dissents on access issues. A number of Judge
Bork's access opinions are reviewed in the Publie Citizen Litigation
Group study "The Judicial Record of Judge Robert H. Bork,” (pp. 49, et
seq). We focua here on three of those rulings. In each, Judge Bork's
dissenting view pointe up his fundamental rejection of the developed
role of the Supreme Court as final guardian of our civil rights and
libercies.

In Barnea v. Eline, 59 F. 2d 21 (1985), the Court of Appeals for
the District of Columbia Circuit applied established precedents to
allow HMembers of Congress to challenge the constitutionality of a
Presidential veto, and thea found the challenged pocket veto to have
been unconstitutional. Judge Bork filed a lengthy dissent protesting
the availability of relief inm the federal courts for Congress even
where ita power to enact legislation has been thwarted by an
unconstitutional veto. The basis for hia dissent waa the view that

under Article III of the Constitution the "geparation of powers”
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doctrine prohibits the federal court from deriding this question, The
majority characterized Judge Bork's dissent as follows:

In a wide-renging dissent from this panel's decision on
standing, Judge Bork propounds the view that neither
individual Congressmen nor the houses of Congress may
challenge in federal court the President's invocation of
the pocket veto power, More broadly, the dissent reads
Article III to bar any governmental official or body
from pursuing in federal court any claim, the gravamen
of which is that another governmental official or

body has unlawfully infringed the officel power or
prerogatives of the first, 759 F, 24 at 27

The majority went on to demonstrate its claim (p, 27) that
"Supreme Court precedent contradicts the diseent's sweeping view that
Article II1 bars any governmental plaintiff from lirigating a claim of
infringement of lawful function." 759 F. 24 at 27.

The significance of Judge Bork's dissent is in 1ts exposure of
his very broad bias against grant of constitutional relief by the
courts, No matter how keen and urgent the violation by the President,
Judge Bork's view would cloae the federal courthouse door against
relief, As he candidly stated: "“As separation of powers and
federalisc apply in a context like thip one, the fundamental
consideration appears to be the need to limit the role of the courts
in the interplay of our various govermental institutiens.” 759 F, 2d
at 54, Ir another passage, Judge Bork made even clearer his distaste
for the rcle of federal courts 1n enforcing constitutional principles,
even in such clear cases as the unlawful pocket veto that was before
the court in the Barnes case. He asserted:

While all brenches of government are obliged to honor

the Constitutlon, the declaration of tonatitutional
principle with binding effect is primarily the task of
the federal courts. 1f the federal courts can routinely
be brought in to pronounce constitutional princlple every
time the branches of the federal government disagree,
every time the federal and state governments contend,

then we will indeed become a "principle-ridden,” in fact
8 judge-ridden, aocilety., 759 F. 2d at 5S.

Judge Bork's expressed distaste for the constituticenal role of
the federal courte is answered in forceful terms by the majority:

The dissent believes,.. that the aeparation of powers
would be better aerved in this case by remitting the
queation involved to a political seolution, rather than a
judicial one. The dissent understandably leaves
unspecified the preciae course of eventa contemplated:
"political solution” would at best entail repeated,
time-consuming attempts to reintroduce and repass
legislation, and at worat involve retaliation by
Congress in the form of refusal to approve Presidential
nominationa, budget preoposals, snd the like. That sort
of political cure seems to us considerably worae than the
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disease, entalling, as it would, far graver consequences
for our constitutional system than doea a properly
limited judicial power to decide what the Constitution
means in a given case, 759 F. 2d at 29

Bartlett v. Bowen, 816 F, 2d 695, {(D,C, Cir. 1987) illustrates

another area in which Judge Bork has employed inventive legal
reasoening to deny litigants access to the courts - that of "soevereign
immunicy.” TIn Bartlett the majority held cthat jurisdictien lay in the
federal district court teo review plaintiff's claim that a provision of
the Social Security Act was unconstitutional, In construing the
Medicare Act'a provision limiting judicial review to claims greater
than $1,000, the majority concluded that Congress did not antend
thereby to preclude the courts from considering constitutional
challenges invelving lesser amounta.

Judge Bork dissented, warning that under the majority's rejection
of the sovereign immunity defense "the number of constitutional
challenges will increase." Asserting that Medicare plaintiffs might
plead constitutional challenges only in order to obtain jurisdiction
that might later prove insubstantial, Judge Bork argued that this
would lead to an overload of litigatloen in the courts. He went on to
criticize the majority's reasoning that barring a constitutional
challenge to a statute on grounds of sovereign immunity would leave no
judicial forum, federal or state, available to hear and decide the
congtitutional issue,

Judge Bork's dissent in Bartlett is consistent with his
objectivism in Barnes, demonstrating that his principsl concern is not
to afford constitutional review in the federal courts to those who
have a c¢laim of injury, but rather to give force to those principlea
that limit access to the courta even vhen there is no other way of
assuring constitutlonal compllance.

While these instsnces are eye-opening, perhaps even more

troubling is his recent dissent in Hohri v, United States, 793 F, 2d

304 (1986), Here Bork turns to another strategem - an gverly
technical reading of the statute of limitations - to deny relief to
thousands of Japanese-Americans unlawfully interned during World War
II who seek money damages for vicolstions of thelr constitutional
righta, When the original challenge to the internment of Japanese-

Americans during World War II was brought before the United States
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Supreme Court in Korematsu v, U.S., 323 U.S. 214 (1944), the Supreme
Court refused to disturb the racially-based curfew and internment
regulations. The Court deferred to the "military necessity" clsim
made by the government to tustify its actieon.

In the 1970's, the disclosure of documents made clear that there
were governmental internal memoranda at the time of the earlier events
indicating that there was no military tustification for the
incarceration. Based on the government's fraudulent "military
necessity™ alarm in the 1940s, Jspanese-Americans brought a damage
suit in the Hohri case, and asserted that the statute of limitations
did not bar their claim because they had no way of knowing about the
government documents when they filed their case in the 1540's.

Judge Bork dissented from the majority ruling allowing the
plaintiffs their day in court. Reflecting a general bias against the
grant of relief to citizens claiming constitutional violationa, Judge
Bork stated that:

"This case illustrates the costs to the legal system
when compassion displaces law., The panel majority says
it is not too late for justice to be done, But we
administer justice according to law. Justice in the
larger sense, justice according to morality, is for
Congress and the President to administer, if they see
fit, through the creation of new law. The wartime
internment around which this case revolves ia undeniably
a very troublescme part of our history., It is within the
authority of the political branches to make whatever
reparations they deem appropriate... the issue of
whether an additional remedy is available from a court,
and if so, which court, should only be resolved on the
basia of a scber and fair assessment of the legal claims
presented...” 793 F.2d at 313,

The grounds used by Judge Bork in denying relief must be
underscored, for he states that "justice in the larger sense, justice

mccording to moralicy™ is for the Congress and the President and notc

for the courts to provide, This, of conrse, turns Marbury v. Madison

on its head., Furthermore, to say that the courts' role 1s now to be
assumed by precisely those two branches which have om so many
occasions transgressed constitutional limits would leave citizens
without protectien,

In considering the three Bork dissents referred to above, 1t
should be noted that they all arcae at a time when under the Supreme
Court precedents the entire thrust of constitutional and atate law was

moving in the direction of incresalng access to the courts, If Judge
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Bork could write these dissents in the face of Supreme Court cases
that generally assure constitutional acc¢ess to the ¢ourts, ohe c¢an
only imagine how much further Judge Bork would go were he elevated to
that court and unshackled from precedents.

Other examples abound which illustrate Judge Bork's views
limiting access, He has voted to dismiss cases by the Senate, the
state of Massachusetts, veteraens, an Iranian hostage, Social Security
claimants, prisoners, citizens of Japanese dissent, Heitian refugees,
the handicapped, an airline, the United Presbysterian Church, homeless
citizens of the District of Columbia, and consumer groups. The three
decisions reviewed in this statement moat clearly expose a basic and
sweeping poaition held by Judge Bork that the courts are exceeding
thelr proper powers and should lesve the legislative and executive
branches alone even if they sre invading constitutional righta and
liherties,

He wrote, for instance, in the Bartlett case,

"The truth is, however, that constitwtional doctrines
cannot be framed to guard against every hypothetical
elected representatives, Were it otherwise, courts
would long ago have had to abandon not only sovereign
immunity but & varlety of doctrines of justicilabillisty,
such as standing, political question, and the
requirement of a csse or controversy, that regularly
operate to keep courts from constitutional issues." 816
F.2d at 719 n.15 (Bork, J., dissenting).

This passage, 8nd particularly the language underscored, reveals

Judge Bork's fixed view of the federal judiciary as supernumerary. We
are to depend on the "wisdom and integrity” of our elected
representativea to protect our constitutiomal rights; presumably, if
that wisdom end integrity falls, we may look to the political process
to provide us with new and better representstives, In Judge Bork's
view, Federal courts have, st best, a marginsl rele to play in the
matter."

In a speech by Chief Judge Patricila Wald of the U.5. Court of
Appeals for the District of Columbia on April 2, 1987, she argued that
Judge Bork's position is truly ominous and a threat to the future
enforcement of civil rights and civil liberties by the courts. Far
from endorsing the "sepsrstion of powers" suggeatlon by Judge Bork,
Judge Weld finds in the constitutlional history and debates precisely

the intention to sasure that federal courts would provide s check and
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balance againat abuses and excesses by the executive or the
legislature.

Examining Judge Bork's dissent in Barmes, Chief Judge Wald finds
the "reappearance in a separation ¢f povers guise of what we had come
to think was the fading political question doctrine, whereby courts
eschew cases... The doctrine has always troubled legal scholars

because it is a deviation from the Marbury v. Madison mandate teo

courts to say what the law is.,."”
Chief Judge Wald continues,

Thue wvhen we encounter presgnt~day separation of powers
rhetoric about "the properly limited role of courts in a
democratic society” or "the constitwutional and
prudential limits to the powers of an unelected
unrepreaentstive judiciary in our kind of government,”
we must place it in historical perspective. Usurpation
of power by the judciary or its undemocratic origins
were not major concerns of the Framers, They looked to
the Judiciary as the branch primar:ily entrusted with
protecting the liberties of citizens from the excesses
of the other two hranches. (p. 17),

In concluding Chief Judge Wald warns that there 1s a grave danger
tg our righta from a movement by judges (such as Bork) undertaking to
retreat from their consciturional responsibility. She writes,

It is herd to now prediect the future direction of separation
of powers. Will 1t be used by those determined to reinforce
the Judiciary's role as the protector of individual righte or
by those who would erect it as a barrier to judicial
oversight of the acrtions of the other branches?... Todsy many
believe there is as much danger frm a movement by judges
themselves calculatingly to retreat from that comnstitut:onal
responsaibilaty through unyielding deference to an extreme
view of separation of powers, as there 1s that they will, by
some 8s yet undefinable means, assume tyrannical power over
government.

In sum, the opinions discussed above and Judge Wald's analysis
demonstrate that Judge Bork's view of what federal courts should do,
and to whom they should be open, is dangeroualy different from what
Americans heve come to expect, and from what our Constitution
intended.

THE QUESTION OF GQUALIFICATION

Can such 5 judge properly be elevated to our high court, given
his rejection of that court’s highest constitutienal functiopns?
Supporters of Judge Bork repeatedly asaert that judicial views and
constitutional viewa are not a proper subject for consideration in the

confirmation of one who is legally quslified to serve as 2 judge. We

believe this view 1s far too narrow. Firat there must be present the
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skills necessary for performance of the duty involved. Second there
must be the willingness to perform that duty.

Whatever one may conclude concerning Judge Bork's skills as a
Jurist, there 13 more than a serious question whether he 1s willing to
perform the high constitutional funcrtions of the Supreme Court under
our bagsic charter. At one time the Supreme Court had only minor
constitutional functions. But in this Century constitutional adjudi-
¢ation has become the principal taak of the Court and properly so.

Why should one who rejects the key constitutional functtion of the
Court be appointed to serve on that Court? It seems clear to us that
willingness to do the job that the Court i8 principally engaged in is
an indispersable imgredient of "qualification" to serve on the Court,
As a federel jurist, Judge Bork has every right to his viewv that the
courts should no longer play their historic role. But as an applicant
for @ seat on the United States Supreme Court Judge Bork must show
that he is willing and ready to do the constitutional task that is now
the major work of the Supreme Court. He cannot make that ahowing.

For if he does not reject Marbury v. Madison itself, then at lesst by

his philosophy he vejects the meaningful application of Marbury in
¢cases involving our other basic civil rights and liberties.
For these important reasons, we urge the Senate to reject the

nomination of Robert Bork to the Upited States Supreme Court.
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TESTIMONY
of
Albert Mokhiber
Director, Legal Services Department

American-Arab Anti-Discrimination Committee

Senate Committee on the Judiciary
US Supreme Court Nomination of Judge Robert Bork

October 5, 1987

I am the Director of the Legal Services Department for
the American-Arab Antl-Discrimination Committee, a civil
rights organization headquartered in Washington, D.C.,, with
over 60 chapters across the United States comprising more
than 17,000 paid members. ADC is the largest grassroots

Arab-American organitation in the United States.

The ADC mandate includes defending the rights of the
Arab-American community as well as promoting the rich
heritage and culture of our Arab ancestry. ADC offers pro
bone legal services to its membership, primarily in the areas
of civil rights and immigration law. We are pleased to state
that since the inception of ADC in 1980 we have achieved many
accomplishments in the 1legal arena. In fact, our most
important victory came this year in a unanimous US Supreme
Court decision, St. Francis College v. Majid Al-Khazraji,
upholding the rights of Arab-Americans tc receive the
preotections of the Civil Rights Act of 1866, ADC not only
filed an amicus brief in this case, but we were also honored
with a seat at the counsel table during the oral arguments

before the Court.

This c¢ase not only broadened ¢the protections for
Arab-americans but for other ethnic minorities in the country
as well, ADC also filed an amicus curiae brief in the tandem

case heard by the Supreme Court, Shaare Tefila Congregation
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v. Cobb, et al., which sought the same coverage under the

1866 Act for Jews.

Thus for the first time in history, Arab-Americans went
before the US Supreme Court, and fortupately came away
victorious. The case was also historic since it brought
together Arabs and Jews on a common issue --- combatting
discrimination. and again, today we join with all of the
other civil rights organizations to voice our shared concern

about issues of law and justice.

In particular, we have come to the conclusion that we
must oppose the nomination of Judge Robert Bork to the US
Supreme Court and implore this distinguished coammittee to do

the same.

The ADC bases its opposition to Judge Bork's appeointment
on several grounds. The legal copinions of Judge Bork on the
United States Circuit Court of Appeals for the District of
Columbia evidence a clear politicization of the bench with
his particularly conservative ideology. As a civil rights
organization, ADC is of the belief that all judges,
especlally US Supreme Court justices should refrain from such
judicial activism and instead decide cases seolely on the

legal merits involved,

Further, Judge Bork not only has made political
decisions from the bench, but he has made dangerous ones
which compromise the very rights of the American public and
the US Constitution. These decisions include eroding the
civil rights of minorities by opposing affirmative action and
voting rights. On the other hand, he is not opposed to poll
taxes, which have historically been used to discourage Blacks
from voting. In fact, Judge Bork in 1963 opposed civil
rights laws that required public hotels and restaurants to
serve Blacks. He later disavowed this position ten years
later when he was being considered for the position of

Bolicitor General by the Nixon Administration,
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Judge Bork fares no better on Constitutional issues as
is evidenced by his position that only speech necessary to
the political process is protected by the First Amendment,
Thus, literary and sclentific writings are mnot guaranteed,

except where they contribute to the political process.

In the area of women's rights Judge Bork has exhibited
an intensely insensitive and archaic understanding. In one
cagse he held that sexual harassment is not a form of sexual
diserimination. He also stated that the plaintiff who
complained of sexual advances '"wore provocative clothing
{and) suffered from sexual fantasies"®. This comment was
commonly used in many rape trials in an attempt to blame the
victim. Fortunately, these views were unanimously rejected

by the US Supreme Court on appeal.

FPinally, the testimony of Judge Bork before this
committee two weeks ago, has failed to convince us that he
will not employ his personal philesophy in deciding new cases
in areas of settled law, such as civil rights. His testimony
revealed a flip-flop of positions on issues of grave
importance which has caused many, including the ADC, great
concern about his sincerity. In deed, ADC fears that in the
very same year that we received our first victory at the
Supreme Court, such protections counld be subject to attack,

if not reversal, by someone like Judge Bork.

In conclusion, we respectfully request that this
committee reject the nomination of Judge Robert Bork as

associate justice to the US Supreme Court,

~

A PN

October 5, 1987 WM
1

Albert Mokhiber

Director

Legal Services Department
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TESTIMONY OF SARARH HARDER

PRESIDENT,
RMERICAN ASSOCIATION OF UNIVERSITY WOMEN

BEFORE THE SENATE JUDICIARY COMMITTEE
IN OPPOSITION TO THE NOMINATION OF
ROBERT H. BORK
TO THE POSITION OF ASSOCIATE JUSTICE
OF THE U.S. SUPREME COURT

OCTOBER 1, 1987

Mr. Chairman and Members of the Committee, I am Sarah
Harder, President of the American Association of
University Women {AhUW). It i$ an hohor and pleasure for
me to present testimony on hehalf of ARUW concerning the
nomination of Robert H. Bork to the position of hssociate
Justice of the United States Supreme Court.

The American hssociation of University Women is the
oldest and largest organization of college-educated women
in the United Statese. A non-partisan, national
organization of 150,000 members, AAUW counts among its
members Republicans, Independents and Democrats. For over
100 years, AAUW has been a responsible voice prometing
individual liberties for all Americans.

We are sometimes called the arch-moderates of the women’s
rights movement. We believe our organization brings a
moderate voice to the Bork debate.

I am here today to publicly reiterate AAUW's strong
oppositicn to the nomination of Rocbert H., Bork to the
Supreme Court. We believe that the confirmation of
Robert Bork would have unprecedented and profound
consequences for the legal rights of Americans.

The controversy over President Reagan’s nomination of
Robert H. Bork to the U.5. Supreme Court has provided the
nation with a c¢ivics and history lesson that is most
appropriate in this year of the Constitutional
Bicentennial. Discussions about the need to maintain the
ideological balance of the Court and the “proper® role of
the three branches of government are flourishing in light
of the confirmation battle. The appointment involves
much more than esoteric legal arguments, however. 1t is
no overstatement to say that Justice Lewis F. Powell's
successor will cast the vote that determines whether the
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Supreme Coutt functions as the protector of indivdual
liberties, or whether it is responsive not to the rights
of individual Americans, but rather tc those in positions
of power.

RAUW believes that Robert Bork’'s demonstrated record
indicates a disposition ageinst protection for individual
citizenst, While the "tyranny of the majority" holds sway
in Congress and in the White House, the judiciary has
been a scurce of protection for disenfranchised
minorities. Bork’s record should, therefore, be of
special concern to traditionally disadvantaged groups --
women, the poor, and racial and ethnic minorities -- who
are underrepresented in Congress and in executive
agencies, and whose rights will be protected by the
courts, or not at all.

AAUW has a long and proud history of advancing the
tesearch, educaticn and legal rights of women.

Therefore, Robert Bork’'s narrow and limited views on the
Constitutional rights of women greatly concern our
members. Bork has repeatedly criticized the Court fer
improperly extending Constitutional rights of due process
and egual protection. Robert Bork also interprets
narrowly several key statutes that afford women critical
protections in the areas of emnployment and health.

In the absence of a federal Equal Rights Amendment, which
Bork publicly opposes, legal rights for women depend
largely on Congressional action and the Court's
interpretation and inclusion of gender discrimination
under the Pourteenth Amendment. Bork's narcrow
interpretation of the Fourteenth Amendment coupled with
the critical "swing™ vote position on the Court he would
fill, could well lead to a serious erosion of equal
benefits, protecticns and statutory rights women have
painfully achieved.

Robert Bork does not believe that the U.§5. Constitution
contains a right to privacy. The principle of a
constitutionally guaranteed right to privacy was [irst
articulated in Griswold v. Connecticut, a decision
uphelding the legal right to private use of
contraceptives. Bork has been outspoken in opposition to

the privacy concept, terming the Griswold decision
“unprincipled" and “"specious." Bork labeled as
"unconstitutional® the Roe v. Wade decision which
established the legal right to abortion.

RAUW believes that the right to seek legal redress for
grievances is a fundamental tenet of American life. A



3992

1986 University of Miami law review survey found that
Botk denied access to individuml plaintiffs in 1¢ out of
11 cases involving Constitutional questions. The
petitioners Bork has argued do not have standing in
particular cases range from the U.5. Senate and the State
of Massachusetts to social security claimants,
handicapped citizens, Haitian refugees, and Americang of
Japanese ancestry who were interned during World War 3II.
With greatly restricted access to the courts, a major
avenue for Securing and preserving personal liberties
would no longer be available,

We have carefully reviewed Robert Bork’s testimony befecre
the Senate Judiciary Committee on the guestions of egual
ptotection, privacy, free speech and related civil rights
issues. Although Bork appeared to modify and expand his
record in his testimony, we remain unconvinced of his
ability to alter three decades of radical thinking,
writing and speaking on these and other fundamental
Constitutional guestions.

Let us examine the contrasts between Bork’s recent
testimony and his previous—-and prolific--record.

o His testimony on equal protection for women: For the
first time, Bork said he believes that the Fourteenth
Amendment guarantees might bar some forms of

governmental sex discrimination.

His record: HMe has criticized the Court for improperly
extending Constitutional rights of due process and
¢gqual preotection; in 198% and as recently as June 1987
he reiterated his belief that the equal protection
clause applied only to racial and ethnic
discrimination,

Bork wants to use his own version of a "reasonable
baste” test in determining if gender-based
discrimination is justified. Yet, since 1971 the
Supreme Court has abandoned this standard in favor of a
more cateful ot "heightened™ scrutiny standard in
reviewing government policies that treat men and women
differently.

o His testimony on racial discrimination: Bork declared
he abhors it and views Brown v. Board of Education
(1954) as "perhaps the greatest moral achievement of
our Constitutional law." The decision was based on the

egqual protection clause of the Fourteenth Amendment,
which applies to actions by state and local
governments.
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His record: In a similar 1954 case affecting District
of Columbia schools, which were under federal
jurisdiction, the Court in a unanimous ruling outlawed
segregration in D.C. schools under the due process
clause of the Fifth Amendment. Because Bork has neo
rationale for the D.C. case and can find no
Constitutional basis for it, he opposes the decision,
though he has stated he would not seek to overturn it.

Bork’s legal actions have opposed fair housing and
affirmative action remedies; he has also objected to
rulings affirming "one man, one vote™ and overturning
the virginia poll tax. He reiverated these objections
before the Senate Judiciary Committee.

His testimony on free speech: Bork for the Eirst time
indicated that he find$ acceptable the Brandenburg v.
Ohio (1969) ruling that speech advocating lawlessness
was protected if illegal action was not imminent.
Further, he also stated, for the first time publicly
that the First Amendment also protects moral discourse,

scientific gpeech, news, opinion and literature,

His record: Previously he assailed Brandenburg. In
1971 he maintained the First Amendment explicitly
protected only political speech; in 1979 he reiterated
his deubt that other forms of speech are similarly
protected. In a 1985 interview, he said his First
Amendment philosophy was essentially unchanged from
1971,

His testimony on precedent: "A judge must give great
respect to precedent... judges respect precedent in all
cases, somewhat less in Constitutional matters™ than
when dealing with laws passed by legislative bodies.

His record: 1In a 1985 speech at a Buffalo, WY,
ctoullege, he remarked, "I don’'t think in the field of
congtitutional law precedent is all that important."

He explained that if the Supreme Court misconstrues the
Constitution, there is$ no recourse from the decision
but if one is convinced that a prior court has misread
the Constitution, "it is your duty to go back and
correct it. I den't think precedent 1s all that
important."
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In twelve of twenty subjectes areas or cases covered
during the hearings, Bork made statements that appear to
be different from other statements he has made within the
last two years.

Ultimately, we must rely on a well-documented series of
judicial opinions, public testimony and writings as the
beet indicator of Judge Bork's philosophy and probable
decisions on the Supreme Court.

In sum, Mr., Chairman, Robert Bork's record distinguishes
him as a judicial activist whose political philesophy
shapes his judicial decision making., Robert Bork's
extreme political views place him outside the

mainstream of jurigprudence, thought and public opinion.
Replacing a judicial centrist, Justice Powell, with an
ideological activist ls simply not acceptable to the
majority of Americans, who support the civil rights and
iiberties progress which the United States has painfully
achieved in this century.

ARUW calls upon you to assert your Constitutional and

elected function of protecting the rights of all
Americans by oppesing the nomination of Robert H. Bork.

Thank you.
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In his 30 hours of testimony, Judge Bork for the first time
attempted to disavow key elements of his extreme judicial
philcsophy,l preferring instead to present himself as a moderate
centrist whose views on critical civil liberties issues and the
role of the Supreme Court in protecting minority rights place him
"about wherse the current Supreme Court ig,n2 This report
illustrates how, on a closer analysis, Judge Bork's "confirmation
conversion® or "recantations® are more apparent than real.? For
examples:

in rejecting the liberty clause of the Fourteenth Amendment,

in articulating how the Court should apply the equal
protection clause in race and sex discrimination cases,

in continuing to reject privacy rights under any theory
of constitutional interpretation,

in reiterating imperial executive powers in matters of

national security, and
in stating a narrow basis for adhering to judicial precedent
Judge Bork clings to his philosophy of "original intent"™, he is

faithful to his view that if rights are not specifically

lrobert Bork's judicial philosophy as he had presented it
prier to the confirmation hearings is described in the ACLU's
report on the Civil Liberties Record of Judge Bork," September 9,
1987 (Attachment A).

2gept. 16, 1587, Afterncon Session at 2-1.

3For a full discussion of Judge Bork's testimony, see "The
Essential Judge Bork," October 2, 1587 (Attachment B).

1
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enumerated in the Constitution then they do not exlst, and that
the Constitution, rather than posing a serles of checks on
majority tyranny, is a document which permits the majority to
impose its moral views on minorities.

Judge Bork, despite obfuscation and apparent recantation,
remains a radical jurist with an extreme philoscphy which would
seriously alter the role of the Supreme Court in protecting civil
rights and liberties--grounds which we believe require the Senate

to reject his nomination te the United States Supreme Court.

udage k's Fundamenta Q

Judge Bork's <testimeny, 1f <taken at face value, would
reflect a dramatic ebout-face from a lifetime of legal thinking.
buring his entire professional life, Judge Berk has vigorcusly
and repeatedly criticized well-settled constitutional doctrine,
using such extreme and unequivocal language &s Tutterly

spacicus, "4 Hpernicious, »5 *unprincipled, né and "wholly

e 11: y .158 De . epare
©of Powers of the Sepate Comm. on the Judiciary, th Cbng-, ist Sﬁs 308, 310
(1982) (statement of Professor Bork).

SBork, Newtral Principles and Same First Amendment Problems, 47 Indiana
L.J. 1, 5 (1571).
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unjustifiable."?

Judge Bork's stinging criticisms of landmark Supreme Court
cases rast on his radical view of the Constitution, which all but
eliminates ' the Supreme Court's role as protactor of individual
liberty. This view gives minimal wvalue to liberty and equality
as guaranteed in the Due -Process and Egqual Protection Clauses of
the Constitution and maximum value to majority will. Judge Bork
has made clear the basic tenets of his judicial philosophy:

That the Constitution's primary purpose is to facili-
tate majority rule;

That the majority's liberty includes the Jliberty to
impose meral values on unwilling minorities;

That the Supreme Court can protect only those rights
specifically enumerated in the Constitutien and that
original intent is the only_ legitimate basis for con-
stituticnal decision-making;

* That the Fourteenth Amendment protects only against
official discrimination by +the states and only on

oy Gl i
Preblens, supra, 47 Irdim LJ- passim.

SSee cenmerally, Bork, Urpoblished Speech, Brockings Institute,
Washington, D.C. (Sept. 12, 1985); Bork, Umpublished Speech, University of
California, Berkeley, Cal. (April 29, 1985): Bork, Unpublished Speech,
"Religicn and the Ilaw." John M. Olin Center for Inquiry Into the Theory &
Practice of Democracy, University of Chicagoe (Nov. 13, 1984).

10pcrk, The i
San Diego L.Rav. at 823,
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behalf of raclial and perhaps ethnic minorities;ll

That the Egqual Protection Clause of the Fourteenth
Amenduwent provides ng_ protection for women and other
disadvantaged groups:;

That the Dua Process Clause of the Fourteenth and F:.fth
Amendments provides only procedural protection and is
not a source of substantive rights such as a right of
privacy;13 and

That the First Amendnment protects only speech relevant
to the functioning of the republic and permits the
states to restrict the terms of political expreseion
and to ban calls for civil discbedience or advocacy of
"abhorrent" doctrine.

Until the hearinge, Judge Bork recognized that his
articulated views placed him well outside <the mainstream of

contemporary legal thought.15 Moreover, Judge Bork's peculiar

llpork, Newt—al Principles and Scme Fi-st Amendment Problems, Suora, 47
Irdiarma 1.J, at 11-17.

L2pork, Interview with Werldnet, United States Informatien Service 1, 12
{(Tune 10, 1987}).

13Br.'.rk, Neutral Frinciples and Some First imendment Problems, supra, 47
Indiana L.J. at 11-12.

lipnpaginated Transcript, Public Affairs Television, Inc., Moveps:
In Search of the Copstitution #107 Strictly Speaking, Attormey General
Edwin Meesa and Judye Rrbert Bork (Airdate May 28, 1987); Bork,
Unpublished Speech, "The Individual, the State and the First Amendment, ™
Univ. of Michigan (1979).

5ror example, in 1982 Bork wrota:

My own philosophy is interpretivist, But I must
say that this pots me in a distinct mincrity
amoryy law  professors. Just how much of a
mincrity may be seen by the fact that a visitor
to!alewwe:qaressedurtarﬁtmdabatuqmy
position was told by one of my colleagues that
the position was so passé that it would be

4
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originalist phllesophy required him to argue, again and again,
that "broad areas of constitutional law ought to be reformu-
lated."16 Ag recently as this year, Judge Bork stated:

... I would think our originalist judge would

have no problem whatever in overruling a non-

originalist precedent, because that prece-

dent, by the very basis of his judicial phil-

osophy, has no legltimacy. It comes from

nothing the framers intended.

At the hearings, however, Judge Bork's testimony offered un-
explalned and sudden departures from his articulated philesophy,
putting Judge Bork in conflict with prior philcscphical views on
issues ranging from stare decjsis tc a woman's right to equality.

If Judge Bork has in fact changed his mind about the rele of
the courts and the rights of individuals, that "evolution" must
ke seen as abrupt, As recently as June 1985, Judge Berk said:
"[M]y views remain abcocut where they were" when he was a professor

at Yale Law School.i® That same year, Judge Bork also said that

he adhered to the ideas articulated in the 1971 Indiana Law

intellectually soultifying to debate it.

Bork, "mhe Struggle Over the Role of the Couwrt," Natjonel Review 1137
(Sept. 17, 1982).

16perk, Newtrs) Principles ard Some First Amendment Problems, sugmm, 47
Indiana L.J. at 11,

VTranscript, Speech to Fedevalist Society, Washingten, D.C. (Jan. 31,
1987), p. 126.

131ac:~ara, "A Talk with Judge Robert H. Bork," 9 District ILawyver 29, 31
{(May/June 1985).
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Journal =-- an article rife with unconventional, reactionary views
about the Constitution -~ and that he had "finally worked out a
philosophy which is pretty much expressed in that piece.®1?

Even with Judge Bork's "conversion" to certain Supreme Court
doctrine and his "“recantation™ of more extreme elements of his
philoesephy, Judge Bork's testimeny reaffirms that the nomines
holds many radical views about the Constitution and the rights ef
all Americans. Although Judge Bork tried to deemphasize some
unpopular views, he clung fast to his basic philosophy.

Judge Bork continues to define equality in narrow terms and
the rcle of the Supreme Court in pretecting individual liberty as
very limited, providing neo protection te¢ unenumerated rights.
The highest liberty for Judge Bork is that of the majority to

impose its moral values on the minority.2® His narrow visien of

“Mccuican, Judge Bork Is A Priend of the Comstitution, 11 Conservative
Digest 91, 95 {(Oct. 1985).

20mork in no way rewreated from the extreme deference he would accerd to
the majority:

1f the comstitution says “you may not do this to
this minority" ... then that's fine. The
Constitution has made the determination that the
rights are to be there ard not with the larger
grogpp. ... That's exactly what Constitaticnal
Law is abouat.

If a oosnt, withort guidance from the
Constitution ... redistribute[s] the liberties
... 1t is vrung to say they have just increased
Lliberty. 'n'nsymycruwymymt[rmve].
But ... a court has no authority to do that
withmtt Constituticonal amend[ment). ... [A)
cart ecught to take [the liberty to govemrn
themselves] away from us if the constitution
says £0. It cught not if the Comstitution does

6
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the Fourteenth Amendment would provide only limited protaction
against most forms of discrimination and relegate claims of
inequallity to local legislatures.

In short, his views threaten individual liberty. His
philosophy is fundamentally inconsistant with the functlon of the
Supreme Court in protecting individual rights. Robert Bork
is not gualified to serve on the Supreme Court.

149

ot say so. It should leave us the likerty of
electing cur representatives amd senateors, amd
having them make public policy for us.

Sert. 17, 1987, Aftermocn Sessicn at 46=2 - 47-1.
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REPORT ON THE
CIVIL LIBERTIES RECCRD
OF JUDGE ROBERT E.. BCRE
Pursuant to ACLU policy, established by the Board of

Directéis of the American Civil Liberties Union, this report
examines the record of Robert H, Becrk, Judge on the 0.8, Court of
Appeals for the Digtrict of Columbia Circuit, who has been nemi-
nated for the position of Assoclate Justice of the United States
Supreme Court. The memérandum reviews Judge Bork’s authored
opinions while on the benchif, his unpublished speeches (many
given in Fhe past five years), as well as his academic writings,
congresslonal testimony, popular articles, speeches, and inter-
views. 2/ Hher;rJudqe Bork has disclaimed a position previcusly
taken, that s noted:; otherwlse, it ls assumed that Judge Bork

atill adheres to these published views.
I. INTRODOCTION

Robert Bork's extreme judiclal philosophy ls reflected in a
serles of gpeeches, articles, testimony and court decisions. If
his philosophy prevails, it would radically reduce the role of

the Supreme Court and serlously diminish the force of the Bill of

Y me penorandum focuses on opinions which Judge Boark vrote {(vhether for the
majority, concurring or in dissenc), in order to distill Judge Bork's judicial
philosophy from his own words. The memorandum does not addresz opinions which
Judge Bork silencly joined.

2/ Judge Bork provided texes of his unpublished speeches ro the Senate
Judiciary Committee. Copies are available from the ACLU Washington Office,
122 Maryland Ave., N.E. {202-544-1631) as are copias of all of Judge Bork's
published articles and other writings. A complete list of chis material is
available from the ACLU.

-l
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Rights and the llberties it protects.

Judge Bork's view of the Constitution is that it creates 2
governmental structure designed, with few exceptions, to promcte
the majority will at the expense of individual zights.lf This
view is summarized by a quote from Chesterten, which he repeat-
edly cites:

What is the good of telling a community that
it has every liberty except the liberty to
make laws? The liberty to‘?aka law is what
constitutes a free pecple.c

Iz Judge Bork's opinion, the Constitution must be inter~-
preted almost exclusively in light of its majoritarian purpese.
This means that the only individual rights protected against the
gajo:itf-lrc those explicitly and urmistakably meptioned in the
Constitution and the Bill of Righta. As a result; Judge Bork
‘assigns a sharply iimited role to the Suprems Court. Any doubt
as to the constitutionality of a statute should be resolved by
permitting the leglslature to have its way., The Court may strike
down a statute only if there is no doubt that a provision of the
Conatitution is clearly vioclated. Morecver, legal concepts, such
as standing and justiciability, should be defined to reduce

subatantially the number of cases that the Court may accept for

review.
Judge Bork sees the primary role of the Constitution as

insuring that the majority is able to impose its moral judgments

Y See generally Bork, Neutral Principles and Some First Amendment Problems,
147 Indiana L.Jds 1 (19717 [hereinaiter "Neutral Principles’].

4/ Bork, Morality and the Judge, Harper's 28, 29 (May 1985).

=)=
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on the rest of society. Eis conception of the Court's role is
radically different from most, if not all, of the Justices who
have sat on the Court in the past forty years. In fact, Judge
Bork has specifically rejected a long list of landmark consti-

tutional rulings by the Supreme court.3’ These tulings, which he

has described as "pernicious, "/ “unprincipled,”l/ and "utterly

specious,"i’ include the following:

-~ a decision striking down a statute making it a crime for
married couples to use contraceptives;d/

- a decision barring judicial enforcement of racially

restrictive covenants;l?/

— a decision protecting illegitimate children against arbi-

trary discrimination;ll’ . -

=—a decision protecting &the right to-use cbacene language

for pelitical purpcses,IZl

3/ Sce ooces 10-22, infra.

1Y Ihe Human Life PBill: Heariog on §.158 Bafore the Subcomm. on Se aration of
310

Powers of the Senscte Comm. on the Judicia » 97cth Cong., lst Sess. 1308,
(1982} (statemant of Prefessor Bork).

ll Bork, Neutral Principles, suprs, at 9.
8/ 1a.

2/ griswold v. Gomnecticut, 381 U.S. 479 (1963); see Bork, Meutral Principles,
supra, at ll.

1o/ Shelley v. Kraemer, 334 U.5. 1 (1948); see Bork, Neutral Primciples,
suprs, at 15.

i/ Levy v. Louisiana, 391 U.$, 68 (1968); see Bork, Neutral Principles,
supra, at 12,

12/ Cohen v, Califernia, 403 U.S, 15 (1971); aee Bork, "The Individual, the
Scate and the First Amendmenc,” Unpublished Speeck, Univ. of Michigan (1979}
(reportad as 1977 br 1978).

-3
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== decisions ¢lving Firsc Amendment protection to speech
advocating viclancs for political reasons as long as there is no
clear and present danan:iil
=~ daclsicns atriking down state abertion llwl,l“/

~— a decisiocn holding unconstituticnal a law requirling the
aterilization of habltual cziminals;i3/

— declslons striking down state poll taxes and llteracy
testa;18/

— declslens upholding affirmative actlon plans in various
circumstances;l/ and,

~= deacisions strlking down state laws permltting prayer in
.the schoals or‘permitting use of government funda for publle

empleyees to teach in parcchial lchoola.lul

g, T ltlnd.nbur v. Ohl.e, 393 U.S. a4 (1969); ses Bork, Beucral

Principle s Supra, 4t i .

187 g.g., Roe v. Wade, 410 U.S. 113 (1973); ssa The Humen'Life Bill: Hearing

on _3.158 Bafors the Subcomm. on Sepsracion of Powers of tha Secate Comm. on

cha Judzcxlgx, lu!?l, ot 310,

18/ Skinner v. Ohl.lhou, 316 U.S. 339 (1942)% sea Bork, Neutral Principles,
suprs, at 12. R

18/ g, v. Virginia State Board of Elections, 383 0.5, 663 (1966);

Eatzenbech v, Morgan, 384 U.S, 641 (1966); ses Nominarions of Joseph T. Soeed
to be ty Attorney General and Robaert H. Bork to be Selicitor Genersi!

Hearings before the Senate Comm, on the Judiciary, 934 Cong., lst Sess. at §,
le=17 !19735 {atatement of k. Bork).

1/ Regents of cthe University of California v. Bakks, 438 U.S. 263 (1978); see

Bork, The Unpersuas:ve Bakke Decision, The Well Streec Journal, at 3, eol. &
(July 2T, 1978).

18/ Agg;ltr v. Felton, 473 U.3. 402 (1985); Engel v, Vitale, 370 U.S. 421

(1962} see Bork, Unpublished Speeck, Brookings Instituce, Washingtoa, D.C.
{Sepr. 12, 158%5), at 1.

-
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Indeed, Judge Bork questions whether the Framers intended
the Court to assume the power to review the constitutlonality of
statutes.ld’ Ee is sure, however, that the power of judicial
review should generally be exercised to facilitate the ability of
the majority to impose lts moral views on the minority.28/

As Judge Berk interprets the Constlitution, few rights are
shielded from the majority's judgments. If confirmed, and if his
;lews prevall, civil liberties in this country would be radically
altered and the structure of government radically changed. The
majority_in each state could impose lts moral values on the

private lives and decisions of all citizens. Individual liberty

would have a radically different meaning in each state.

I1. JUDICIAL APPOINTMEN'S: THE ROLE OF IDEOLOGY

Throughout mé;t of our history, the Senate has engaged in a
*practice of thoroughly informing itself on the judicial philoso-
phy of a Supreme Court nominee before voting to confirm him.*2L/
Indeed, the Framers rejected giving the Senate only a limited
veto over the President's nomination, voting down a proposal that
the President appeint unless "disagreed to by the Senate."22/

Both the text of the Constitution, as well as the history of the

19/ See Bork, Judicial Review and Democracy, Sociecy 3 (Nov.-Dec. 1986)} Bork,
Styles in Conszitutional Theery, 26 S. Texas L.J. 333 (1983).

20/ Boric, Morality and the Judge, supra, st 28.

2y Rehnquist, The Making of a Supreme Court Justice, 29 Harv. L. Rec. 7
(Oct. 8, 1959).

22/ 4 The Founders' Constitucion 32-33 (Eurland & Lerner, eds. 1987).

-85
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Appointments Clause, demonstrate that the Senate has and should
exercise a shared role with the President in the conflrmatlon

proceas.

A. Eistory of the Appointments Clause
The Appointments Clause expressly provides foer consensus by

the two alected branches of government In the confirmation
process. Article II, sectlon two of the Constitution states that
*the President ..., shall nominate, and by and with the [a]dvice
and [clonsent of the Senate shall appoint ... Judges of the
Suprems Court...."

The hilto;y of the clause clearly indicates that its
language vas a compromise \bDatveen those whe vantqﬁ‘ippointmnnt by
the president alcne and those who favored appointhent by the
Congreas or Sint‘twithout a br.lidnntlﬂl role. The original
Virginla Pian,-intrcduced at %h. convention on May 29, 1787,
provided that all judges wonld bo_lppointod by the national
legislature.23/ By June 13, the convention had declded that
appoiutm;nt by the Jhole legislature was unwleldy, and had there-
fore adopted Madiacn's prop;;al that the appolntment power be
lodged in the Senate alone.24/

Two attempts to switch the appointment power to the presi-
dent were defsated. On July 18, 1787, the conventlon voted down

a propesal that the preslident appolnt without congressional

u/ 1d. ac 307 see generally Black, A Note on Senatorial Consideratien of
Supreme Court Nominees, 79 Yale L.J. 637, 660-62 (1970).

Eﬂ/ 4 The Founders' Cemstitution, supra, at 31,

e
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approval, and on July 21, the convention rejected a motion that
the President appoint unless "disagreed to by the Senate."2%/

Only near the end of the convention, on September 7, did the
Framers agree te give the president any role in the selection of
judges. The president's power to mcminate, however, wag care-
fully balanced by the requirement that the Senate advise and
consent on every appointment.!ﬁ’

Eight years later, in 179%, the Senate rejected Washington's
nominaticon of Scuth Carolina‘'s John Rutledge to the Supreme
Court. Jehn Rutledge had been one of George Washington's origi-
oal appolintments to the Court, as well as ons of the principal
autkars of thamlirlt draft of the Constitutien, He had resigned
from the Court to become Chlef Justice of South é:iblina. The
Senate rejected his second nemination fn 1795 by a vote of 14 to
10 becauss Rutledqe had attacked the recently ratified Jay Treaty
and was regarded as a weak !.da:uliat.27’ For those who find the
"oeriginal intent” of the Pramers persuasive, it 1s significant
that three of the rejecting Senators had signed the Constltu-
tion.28/

23/ 14. ¢ 32-33.

“I Id. at 36. This formulaticm — nomination by the President, and appoinc-
wentr with the advice and consenc of the Senare —- was spparently patternad
aftar the "experience of 140 years in Massschusetts.” Id. ac 32.

2/ Tribe, God Save This Honmorable Court, 79-80 (1985).
28/

22/ gchwartz, The Senate's BRight to Baject Nominees, The Nev York Times, at
A27, col, 2 {Jaly 3, 1987).

-
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B. How The Senate Has Execcised Its Role

Qver 200 years, the Senate has rejected almest 20 per cent
of the presldent's Supreme Court nomlnoel.zgf Baginning with
John Rutledge in 179%, the Senats has consldered and rejected
nominees because of thelir views on a range of lssues, including
federal suprsmacy, civil asrvice, slavery, immigrants, unlons,
business, and civil rights, Scastimes the Senate has rejected a
candidate outright; ocher times, the Senate has declined to take
action or a candidate has withdrawn.29/

In ghil century, the Senate rejected Presldent Hoover's 1930
nomination of Chief Justice John Parker of North Carolina, by a
wvote o£-41-39.“la:qely due to Parker's racist campalgn speeches
and anti-union attitudea, The Senate alsc rojoctid Prcsidené
Nixon's nomination of Clement. Haynsworth and Enroid Carsvell.
Clrlwall'l.tejcctizn vas based in part on 1948 campalgn apeeches

supporting white supremacy.

28/ Id. Until 1900, che Senate rejected more than one out of four
presidential nominees; since 1900 ooly ons sut of every 1) nominees has been
rejectad,

20/ e rejected nominees include! Jebn Crittenden, Jobn Quiney Adams'
nominee, wvhose nomination in 1829 was neaver voted on because of his strong
Whig leanings; Ceorge Woodward, who was rejected in 184% by a vote of 29-20
dos Co his anti-immigrast views; Secrecary of State Jeramiah Black, James
Buchanan's nomines, whose opposition to the abolition of slavery led to hie
26-15 rejection; and Caleb Cushing, Uiysses S. Grenc's nomines, who withdrew
aftar discovery of his war-time correspopdencs with Confederate President
Jefferson Davis., Tribe, God Save This Homorablse Court, supra, at 86—59. The
Senste wes particularly scromg for apprn:'un:eiy two decades afzer 1837, and
can of the 18 nominations made by the presidents serving between Jackson and
Lincoln failed to win Senace confirmation., For example, in 1844, vhen Juscice
Baldwin died, two presidsnts sent a total of five nominations to the Senaca
:;.‘.ou bis seat was finglly filled, twc gad one~balf years lacer. Id. at 58~
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C. The Senate's Appropriate Role

As Professor Charles Black hasg written:

The Supreme Court is a body of great power.
,Once on the Court, a Justice wields that power
without democratic check. This 1s as it
should be. But is it not vige, before that
power is put in his hands for life, that a
nominee be screened by the demccracy in the
fullest manner possible, rather than in the
narrowest mangff possible, under the
Constitution?=2 '

Those who believe it Improper for Senators to reject ncmi-
nees for ideological reasons would seldom restrict the President
in the same faghion. Yet there is nothing in the text of the
Appointments Clause or in its application during the past 200
years to suggest that the Senate should be more limited or less
diligent than the president in the range of factéis‘it may or
should consider. "Ee who advises glves or withholds his advice
on the basis of all the relevant considerations bearing on [the]
decision. 32/ .

While the President has broad discretion in mest Executive
appointments.ﬁ!’ the Senate's rolé in appointing Justices to the
Supreme Court may more Aptlx_be compared to its co-equal partner-
ship in making treaties, or to the President's role in vetoing

legislation., In each case, the structure and text of the Consti-

3/ Black, A Note on Senacorial Comsideratiom of Supreme Court Homineas,
supra, at 680.

32/ Id. at 659 (emphasis added).

33/ Historically, the Senate has adepred a more deferential role in reviewing
the Presidenc's Executive appointmencs; it has rejected a higher percencage of
Supreme Courtc nominations than fer any other nacional office. Tribe, God Save
This Honorable Court, supra, at 78.

Q=
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tution make plain that the governmensal functicn ls se lmporcanc
&8 to demand the concurrencs of two branches.

Thus, conetitutlonally, the écnnhn has & shared role in the
appolntments process that obliges it to consider a broad range of

factors, including a nemines's. judicial phllesophy.

III. CIVIL LIBERTIES REFDRD

Jud&n Bozk has been cn the bench since 1982. During that
time, he has written opinions involving key civil libertles
issues: free speech, government secrecy. sexual discrimination,
gay rights. Es has not written oplnicns ln many other areas such
as ehuren-ltat; ralatlons, race discrimipation and lts remedies,
veting rights or :op:odﬁctivo freedom. Howaver, %}i extra-
Judiclal wrltings and spesches, including ; serlea of unpublished
spaeches d-llvn:qd’mnstly in the past five years, provide a clear

expression of kis views on these and other subjects.

A. Egual Protection and Voting Richts

Judge Bork's narrow view of the Equal Protectlcn Clausas is

that it prohihits limited forms of discrimination against raclal,
ethnie or.rellqiods\minoritles, and very little olse./
According to Judge ﬁc:k. "[(t]he equal proteaction clause ... can

require Zormal procedural equallty, and, because of its histori-

3/ Bork, Neutral Prineiples, supra, ac 11, Judge Bork has not auchored aay

equal protection cases while on the banch. He has, however, acknowledged in
dictum that discriminacion based on race, raligiom or athnicity is censcitu-
;ion;lly prohibited, Ses Dromenburg v. Zech, 741 F.2d l3&B, 1397 (D.C. Cir,
984).

~10=
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cal origins, it does require that government not diseriminate
along racial lines, But much more than that cannot preoperly be
read into the clavse."22/

He does not believe that the Fourteenth Amendment bars judi-
cial enforcement of racially restrictive covenants.éﬁl Ee does
not believe that it limits state constitutions from precluding
Fzir housing enforcement.3?/ He does not believe that it was
intended to provide helghtened protection for illegitimate chil-
dren.3®’ Ee does not believe it entitles Congress to remedy de

facto discrimination, .even against racial uinorities.égi

1

33/ Bork, Beutral Primciples, supra, at 1l. Judge Bork's spprosch to the coem-
stitutional provisions regarding private property — thae Comtract and Takings
Clauses = is significantly differenc. While admitting that the "intention
underlying™ these clauses 'has besa a matter of dispute,” he suggests that che
clauses "bave noc been givan cheir proper force" and can be wcilized to limit
scate regulation of private proparty. Bork, The Conmatitution, Original

Intent, and Economic Bights, 2] San Diego L. Rev. 823, B2Y {1986), TIhis
sxpansionist view is reflected in his judicial decisions. E.g., Jersey
Central Power and Light Co. v. Federal Energy Regulato Comm., 168 F.2d 1500,
1506, vacated and remanded, 819 F,2d 1168 {D.C. Cir. 1987) (en banc) (striking
down utility race regulation); SitYerman v, Barry, 727 F.2d 1121 (D.C. Cir.
1984) (striking devn local zonimn'a?d._"z

38/ Bork, Meutrsl Principles, supra, at ll. The Supreme Court ruled otharvise
in Shelley v, Kraemar, 334 U.5. 1 (1948).

ey Berk, Weutral Primciples, supra, at 11. The Supreme Court ruled
otherwise in Beitman v. Mulkey, 387 U.5. 369 (1967),

8/ Bork, Neutral Primciples, supra, at 12. The Supreme Court bas ruled
ocherwise. See Weber v. Astna Casualty & Surecy Co., 406 U.S. 164 (1972);

Levy v. Louisiana, 391 0.5, 68 (1968).
s/ Equal Educatiopal Opportunicies Act of 1972: MHearings on 5.3395. Before

the Supcomm. oo Educacion of the Sepate Comm. on Labor and Public Welfare,
92nd Cong., 2d Sass. 1343 (1972). The Supreme Court ruled otherwise in City of
Rome v. United Scates, 446 U.S. 156 {19807,

~11-
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The Supreme Court's longstanding view cof the Fourteenth
Amendment is far more expeasive. Thus, the Court has rapastedly
struck down discriminatory laws supported by nothing more than “a
bare ... desire to harm a polltlically unpopular group....“fﬂl It
has rnccéniznd the propriety of carefully crafted affirmative
action planl.ﬁi/ And 1t has rejectsd the contention that the
Bqual Protesctlon Clauss can of should be limited to rece. 22/
These Supreme Court holdings are not, as Judgc‘aork would have
it, far-out interpretaticns of the Court wlthout basis in law.
They are the result of the Court's attempé aver decades to
fulfill its role as the interpreter .of broadly stated constitu~-
tional pro&il;;ns. Judge Bork would ,vi;ceratn that rcle, and
leave lndtvidu;l libarty p:Lnnéily in th.‘hlndl oé h&jo;ltios in
state and iOCll leglslatures..

Morsover, Jud;c Bork sses little risk ln reducing the

Court's rcle in promoting equallty:

The premise that the poor or the black are
underrepresanted politically ls qulte
dubiocus. In the past twc decades we have
wltnessed an expleelon of welfare leglsla-
tion, massive lncome redistributions, and
clvll rights laws of all kinds. The poeor and
. the minoritles have had access to the poliE}r
cal process and have done well through it.-=

39—"!1.8- Dapt. of iculture v, Moreno, 413 0.5. 528, 334 (1973); Cleburme v.
Claburns Living Cantar, 472 U.§. 432 T198%).

al/ :

==" E.§., Johasen v, Trapsportation Ageacy, Senta Clars County, 55 U.S.L.W.
4379 (15877, *

a2/ E.§., Fronciero v. Richardson, 411 U.8, 677 (1973} (sex diseriminacien).
Ses 2l3o ootes 38 and 40, supra.

{footnote cont'd)

-]12-
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Judge Bork a2lsc minimizes the role of Congress in promoting
equality, preferring instead to defer to local majorities, which
historically have been the major source of raclally discrimina-
tory laws and custocms. Thus, in 1972, Judge Bork testified that
federal legislation dealing with remedies for de facto
segregation, "would raise ... grave issues of constitutional

policy....“ff/ He stated:

Th{e] difficulty with any interpretation that
applies the strictures of the Fourteenth
Amendment to de facto cases has led to

" attempts to say that Congresa' power under
the amendment is broader than that of the
courts. Thus, it is syggested, the Court may

- not reach de facto situations but the

Congress may. That solution leaves the,
legislative power where it belongs, in the
Congress..., The solution seems improper,
however, for it leaves the legislative power
where Lt belongs only as between Congress and
the Court, and shifts it impermissibly to
Congress from the atate legislatures. There
is no warrant in the lanquage or history of
Section 5 to suppose that it ias a national
police power superior to that of the
atates. The pover to "enforce” the
Pourteenth Amendment is the power to provide
and regulate remedies, not the power to
define the scope ¢f the amendment's f?Fmand
or to expand its peach indefinitely.==2

This view, which Judge Bork has not repudiated in any
material available publicly, would resurrect the discredited

doctrine of states' rights with respect to racial discrimination.

43/ Bork, The Impossibility of Findipg Welfare Rights in the Comstritwtionm, 2
Wash. U.L.Q. 693, 701 (1979).

Y £qual Educational Opportunities Act of 19723 BHearings on 5. 3395 Before

the Subcomm. on Education of the Senate Comm. on Labor and Public Welfare,
supra, at 1343,

43/ 14,

-ll=
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Judge Bork alsc rejects Supreme Cour:t doctzine that relies
on the Fourteenth Amsndment to ensure equality of she franchise,
eriticizing the one-perscn, cne-vote cases as lacking any "con-
stitutional ... excuse.’8/ According to Judge Bork:

The principle ... runs counter to the text of
the Fourteenth Amendment, the history sur-
raundini its adoption and ratification and
the political practice of Americans from
colonlal times up to the day the Court
anuntzﬁ,the new formula [of one-person, one-
vote].

Based on his extremely restrictive view of the scope of the
Pourteenth Amendment and the role of the Supreme Court in
enforcing Llt, Judge Bork alsc dlsagrees with the Supreme Court's
declsion in Earper v. Virginla State Board of Elections, 383 O.s.
662 (1966), invalidating virginia‘'s use of a pclI::lz in state
elections.®/ gHe disagrees with the Supreme Court's decision in
Zatzenbach v. Morgan, 334 U.S. 641 (1966), upholding a congres-
sional ban on English literlcy tests for voters who had completed
the sixth grade in a Puerto ‘Rican school. 8/ 14 short, Judge
Bork repudiates key Supreme Court precsdent in the votlng rights
area under the Pourteenth Amendment.

-
Consistent with his narrow views on the Fourteenth Amend-

a8/ Bork, The Supreme Court Heeds s Hew Philoscphy, Fortune 138, 162 (Dec.
1968).

ﬂl Bork, Weutral Principles, suprs, st 18. Judge Bork suggests that the
Guarantee Clause of the Comatitution requires "rational™ resppértionment to
procect majority rulse, but does pot "easily tranelatef ] into the cne persom,
one vote requirement ...." Id. at 19.

48/ Nominazions of Joseph T. Sneed to be Deputy Attorney General and Robert H,
Bork to be Solicitor General: Hesrings before the Senate Comm. on the
Judiciary, 93d Cong., lat Sess. 5, 17 {1973) (statement of B, Bork).

89/ 14, ¢ 16. .

-lb=
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ment, Judge Bork has also been a critic of the Supreme Court's
affirmative acticn decisiong, describing Justice Powell's Bakke
opinionﬁglin the following terms: "As politics, the solutiocn may

seem statesmanlike, but as constitutional argument, it leaves you

hungry an hour later,*5l/

Judge Bork has even suggested that employment and education
issues are too subjective for judicial review.

Certain forms of discrimination present
the problem of criteria that are real but
cannot easily be established by evidence. It
is sasy encugh to establish whether a person
has beesn turned away from a restaurant

' bacause of race or sex — the variables are
few. Put employment discrimination presents
a different problem, The decision concerning

- who is to be hired or_not hired, who is to be
prometed or passed over, does not always, or
perhaps even usually, turn upon objective and
quantifiable data. Such decisions also rest
upon elements of judgment and Intuition. On
& case-by-case basis, therefore, the
employer's decision will usually turn out to
be unreviewable. Unless be admits bias, it
is almost impossible to prove that he
diseriminated.

* N &
We are beglnning to see that there are areas

in which a government of ffn rather than of
laws is to be prelér:ed.i_

S0/ Regents of the University of Califernia v. Bakke, supra, 438 U.S. 2635.

2/ Bork, The Unpersuasive Bakke Decisien, supra, at &, col. 5.

32/ Bork, we Suddenly Feel That Law Is Yulnerabls, Fortume 115, 136
{Dee. 19717,

=15~
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B. Sex Discrimination

Judge Bork has an even more restrictive view of the Four-
teenth Amendment and the role of the Supreme Court with respect
to sex discrimination.

This flows directly from Judge Bork's radical judicial
philoscphy. In 1984, Judge Bork wrote: "The Constituticn has
provisions that create specific rights. These protect, among
others, racial, ethnic, and religlious mino:ities.“!if Women are
conspicucusly absent from this list. Judge Bork's view is that
becsuse women are not explicitly mentioned in the Fourteenth
Amendment, the amendment offers them no distinct constitutional
protection. w;iln Judge Bork would not protect racial minorities
from most state and local discrimination, he wouré'hot p:;taét
women under the Constitution from any disériminatipn, federal,
atate or local. ; . ' '

Judge Bork has alseo op?piad passage of the Equal Rights
Amendment, stating that “the role that men and women should play
in society is a highly complex business, and it changes as our
culture changes.'!ﬂf This leads Judge Bork to conclude that
judges should not be asked €; decide "all of those encrmously
sensitive, nighly poiitical, highly cultu{al issues™ that are

inherent in determining the meaning of equality.iil

33/ Dronenburg v. Zech, 741 F.2d4 1388, 1397 (D.C. Cir. 1985) (Bork, 3.

34/ MeGuigan, Judge Bork Is A Frisnd Of The Comstitution, Ll Conservative
Digest 91, 95 {Gct. 19857, Judge Bork explained thart these were views held
can years ago0, and that, as a judge, ha no longer feels free Lo comment on the
Equal Rights Amendment.

33/ 14,

-]~
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Even where Congress has legislated in favor of sexual
equality, Judge Bork has declined to enforce statutory guarantees
by adopting narrow rules of construction. Thus, in ¥Vinson v.
Taylor2t/, Judge Bork suggested that Title VII of the 1964 Civil
Rights Act may not prctect women agajinst on—-the-job sexual
harassment. His view was unanimously rejected by the Supreme
Court in an opinion written by Chief Justice Rehnguist. "[W]ith-
out question,” the Court held, "when a supervisor sexually
harasses a subordinate because of the subordinate's sex, that
supervigor 'discriminate(s]' on the basis of sex. 31/

Judge Bork adopted a similarly narrow construction of the
Occupational Séfety and_Eealth Act of 1970, which requires an
employer to provide “each of hié emplgyees‘employ@gnt and a place
of employment which are free from recognized hazards that are
causing or are lik;ly to cause death or serious physical
barm. ... 23/ Despite the statute's broad remedial goals, Judge
Bork rejectéd a challenge tola company palicy demanding that
women of childbearing age be surgically sterilized as a condition
of employment in_ce:tain plant depa:tments.ég/ Judge Botk held

that relief could be granted only if "the words of the statute

inescapably" require it.80f

25/ 753 F.2d 141, reh'g denied, 760 F.2d 1330 (D.C. Cir. 1985) (Bork, J.,
dissenting), aff'd, Meritor Savings Bagk v. Vizsom, 106 S. Cc. 2399 (1986).

21/ Mericor Savings Bank v. Vinsom, supra, 106 S. Ct. at 2404 (emphasis
added),

38/ 29 y.5.c. § 654Ca)(i).

39/ 0il, Chemical § Atomic Workers Int'l Union v, American Cyanamid €o., 741
F.2d 444 {D.C. Cir. 1984} (Bork, J.).
[footnote cont'd)
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€. ghurch/State

Judge Bork has never bean called upen to rfule on the
relligion clauses of the Flrst Amendment. But he has, in a serles
of recent unpublished lpotchls,él’ offered an Interpretaticon of

the rellgion clauses that 1s contrary to traditicnal legal

thought and the welght of historical evidence.ii/

In Judge Bork's view:

The religlous clauses state simply that
"Congress shall make no law respectling an
establishment of religion, or prohibiting the

- fzew exerciss therecf.” The establishment
clause might have been read merely to
precluds the recognition of an offiecial
churech, or to prevent discriminatory aid to
one or a few religions. The fred exearcise
clause might have baen read 'simply to =~ ~
prohibit laws that directly and intentldnally
penalize religious pbservance. Instead both
have besn interpreted to give }Pen far
greatar breadth and severity.f:

Par from regardipg qove;hment support of religion as a
violation of the Establishment Clause and a threat to religious
fresdom, Judge Bork sees danger in maintaining a wall of separa-

89/ 14, at 448 (empbasis added).

81/ Ses Bork, Unpublished Spesch, Brookings Instituce, Washingtom, D.C. (Sepc.
12, 1983} {hersinafrar, Brookings Speech])$ Unpublished Speech, "Commentcs on
Professor Morawets's Paper,” Woodrow Wilson Interpational Canter for Schelars,
[Frinceten University] (June 13, 1985); Uopublished Jpeach, University of
California, Barkeley, Cal. (Apr. 29, 1983) [bereinafter, Berkeley 3peech];
Unpublished Speach, “Bgligion and the Law,” John M. Olin Canter for Inquiry
Into the Theory & Practice of Democracy, Univ. of Chicago (Now. 13, 1984}
{herwinafter, "Religion and the Lav."]

83/ Ses generslly, Lavy, The Eascablishmenc Clause: Beligion and the First
Amendment (1986); Swomley, Beligicus Liberty and the Secular Stace 1987).

&/ Brookings Speech, supra, at l.

-ls-
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criticized the Supreme Cours's decision Ln Aguilar v. Tslteon, 473

0.5. 402 (1985), striking down the use of publle funds to pay
teachers in religisus scheols.lV/

More broadly, Judge Bork supports government actien that
genarally advances :oliqion.ll’ He therefore welcomes, "the
reintroducticon of some rellglon inte the public schools and some
greater rellglous symbols in our public 11fe."]2/ He dismisses
the threat of entanglement by noting that “government Is inevit-
ably entangled with religion.“lal

Judge Bork would even limit the federal court's power to
hear rl:s& Amendment clalims that lmpllcate rellgicn. Well-
settled ?oct:i&c'allows an individual to sue to stop the expend-
iture of government funds for relliglous ﬁurposos.- Judge Bork
contends this doctrine la wrong and "bring(s] inte court cases in
wiich nobody could” show a concrete harm, 14/

If adopted, Judqg Bork's position on the establlishment
clause ceuld return prayar i& the schools, allow nondiscrimi~
natory state ald to religious institutlons, and use the powerfuyl
arm of the state to coerce perscnal morality in vast and varied

ways.

25/ 14, at 6.

19’ Borik, Broockings Speech, supra, at 3.
- I 1q,

12/ 14, 4 11,

2/ 4. a2,

I/ Bork, "Religion and the Law," supra, at 3-43 accord Brookingw Speech,

supra, at 3=4,

-20=



4025

tion between church and state, a wall which he believes has led
to a dangerous "privatization of morality."ﬁi/

There may be in man an ineradicable longing

for the transcendent. If religion is

officially removed from public celebration,

other transcendent principles, scme ?F them

very ugly indeed, may replace them.52

Whatever "political divisiveness” may be caused by the
presence of religious "symbclism™ in public celebrations, Judge
Bork believes the 'thorougﬁgoing exclusion of religion is ... an
affront and ... the cause of great divislveness.'ﬁﬁ’ Thus, Judge
Bork criticizes well-settled Supreme Court establishment doc-
trine, calling it "rigidly secularist."8/

Judge Bo:k's_articulated philosophy suggests that hq“would
oot permit the Supreme Court to overrule local laws that have an
overtly religious purpose.ﬁﬁ’\ According to Judge Bork, “[tlhe
first amendment was not intended to proh:b;t the nondiscrimina-
tory advancement of religion, so long as religious belief was not

made a requirement in any way."$?/ oOn those grounds, he has

84/ Brookings Speech, supra, at §.
£/ Brooicings Speech, supra, at 12; accord Bork, “Beligion and the Law,”

sypra, at 15-l6.

88/ Bork, "Raligion and the Law," supra, at 15-16 leeoré Brookings Speech,
supra, af ll.

21/ Brookings Speech, supra, at 10. He specifically criticizes the curreat
three-prong test for determining violaticns of the Establishment Clause, which
provides: "First, che stactute must have g sacular legislative purpose;
second, its principal or primary effect must be 6ne that neither advances nor
inhibits religion, ... finaily, the statute must not foster 'an excessive
government entanglement with religion.'” Lemos v. Rurtzman, 403 U.5. 602,
612-3 (1971), quoting Walz v. Tax Commisaion, 397 U.5. 664 (1970).

62/

Bork, "Religion and the Law," suprs, at 5.
[footnote cont'd]
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Judge Bork likewise criticizes the "breadth and severity"l3/

of the Pree Exercise Clause, as interpreted by the Supreme
Court., Twenty years ago, the Court stated: "[I]t is too late in
the day to doubt that the libert[y] of religion may be infringed
by the denial of or placing of conditions upon a benefit or
privilege."lﬂ’ Justice O'Conner confirmed that test last Term:

Only an especially important governmental

interest pursued Ly narrowly tailored means

can justify enacting a sacrifice of Pirst

Amendment freedoms as the price for an equal

share of the rights, benef};;. and privileges

enjoyed by other citizens.-l
The Court has thus struck down laws that condition government
benefits on an-individual's relinguishment of the right to free
gxe:cise.l!/ )

Judge Bork apparently rejects this doctrine. BHe has criti-
cized the Supreme Court for having "require(d] government to make
special allowances for activity motivated by religious belief of
such scope that, lf government had done the same thing, without a
court order, it would have violated the Establishment
Clause.”lgl In short, he does not believe that the Free Exercise

Clause bars indirect abridgeéments of religious freedom, no matter

I/ Bork, “Beligion and the Law,” supra, at 2; accord Brookings Speech, supra,
at 1. ' .

Iﬁl Sherbert v, Verper, supra, 374 U.5. ac 404,

17/ Boven v. Roy, 106 8. €r, 2147, 2167 (1986) (0'Connor, J., concurring in
part and dissencing im parc).

18/ Sabbie v. Unemployment Appeals Comm. of Florida, 107 S. Ct. 1046 (1987);
Thomas v. Beview Bd. of Indiana loyment Sac. Div., 450 U.S. 707 (1981);
Sherbert v. Verner, supra, 374 U.5. ac 398 (19637,

19/

Berkeley Speech, supra, at 5.

=-21=
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how severe,

D. Preadcm of Speech and Praess

Judge Bork belleves that the First Amendment protects only
speech that relates to the political process mandated by the
Constitution, e.g., voting and legislative action. BHe bases this
view on the structure of government established by the Constitu-
tion -- *a form of government that would be meaningless without
freedom to discuss government and its policies.'Egl

At one point he wrote that the First Amendment protects on.y
speech that is “explicitly political. There is no basis for
judicial inter;ention to protect any other form of expression, be
it scientific, literary or ... ;ornog:aphic."Ei’ “Mcre recently,
bhe stated that the First Amendment protects lpeec& that "is
easential to runnigg a republican form of government,® including
"speech about moral issues, speach about moral values, religion
and so forth, all of thome things [that] feed into the way we
govern ourselves."8%/

In situations where Judge Bork sees the Flrst Amendment as

8o/ Bork, Nencral Prinei les, at 3l.

81/ Id. at 20. Ses 14. at 26 ("All ocher forms of speech [than 'explicitly
and prlﬂon;nantly pol;t;:ll ] raise only issues of humen grat;fxcltaon, and
their protection againsc Le;;lll:;vt regulation involves the judge in making
(illegitimate] decisicas....”™); id. at 27 ("[T)he protecrien of che first
amendment mudt be cut off when it reachas the oucter limits of political
speech.”)s id. at 29 ("[c]onstitucionally, art and pornography are on a par
vith iaduscry and smoke pollution.").

82/ Unpaginated Transcript, Public Affairs Television, Inc., Hoyers: In
Search of the Constitution #107 Scrictly Speaking (Attoroey General Edwin
Heese and Judge Hobert Bork; {Airdate May 28, L987),

-21=
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applying, he is generally protective of speech.ﬁﬁf Judge Bork

has argued that political dialogue should be absclutely immune
from libel claims. Going beyond current Supreme Court doctrine,
Judge Bork's concurrence in Qllman v. Evans84/ urged absolute
immunity for a newspaper report that a Marxist professor "had no
status within the profession.'!if According to Judge Bork, the
professor was "not simply a schelar," but rather "an active
propenent .., of Marxist politics,"ﬂﬁl and therefore had "to
accept the banging and jostling of political dehate, in ways that
a private person need not....*37 He wrote:

Thoee who step into areas of public dispute,
who choose the pleasures and distractions of

- controversy, must be willing to bear criti-
cism, disparagement, and even wounding _
assessments, Perhaps it would be better if
disputation were conducted in measured
phrases and calibrated assessments, and with
striet avoidance of the ad hominem; better,
that is if the opinion and editorial pages of
the public press were modeled on the
Federalist Papers, But that is not the world
in which we live, ever have lived, or are
ever likely to know, and the law ol the First
Anendment must not try to make public dispute
safe and comfggfable for all the
participants.

EE{-!ha principal exception to this spaech-protective attitude is Judge Bork's
villingness to permit even political apeech to be suppressed in furtherance of
an alleged foreign policy inceresc. See Finzer v, Barry, 798 F.2d 1430 (b.cC.

Cir. 1976), cerr. granced sub pem. Boos v. Barry, 107 S. Ct. 1282 (1987);
Abourezk v. Bclgln, 785 F.2d 1043, 1062 (D.G. Gir.)} (Bork, J., dissencing),
cert. granced, 107 §. Ct. 666 (1986).

84/ Ollman v. Evans, 730 F.2d 970 (D.C. Cir. 1984) (Bork, J., comcurring).
85/ 14. at 996,

86/ 14, ac 1004.
87/ 14.

[footnote cont'd]
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Judge Bork has similarly criticized those restrictions on
campaign finance that were upheld by the Supreme Court in Buckley
v. valec®® on the ground that they permit the "government [£e]
regulate ordinary political speech and thus influence the
outcemes of democratic ptocasaes.“gﬁj And he ruled that a
photomontage depicting President Reagan could not be banned from
the Diatrict of Columbia subways, emphasizing that the poster
“conveys a political message® and that the subway had transformed
itself into a publie forum. 2t/

Judge Bork's view that political debate should be unregu-
lated by the government alsc leads him to reject the fairness
QOctrinn.gll Contending that "fairnesgs” -can bettg:_be assured
through ccmpetiiion than regulation, he has urged-the Supreme
Court to “revisit thia area of the law and either eliminate the
distinction between print and broadcast medla ... or announce 2a
constituticnal distinction that is more usable than the present

one, "33/

87 4. ac 992.

89/ 424 u.5. 1 (1976); sea Bork, "The Individual, the State and the Firsc
Angndment ,” Uppublished Speech, Univ, of Michigan, 1977 or 1978.

W0y, - ~

81/ Lebron v. Washington Metropolitan Area Transit Authority, 749 P.2d 893
(D.C. Gir, 15847 (Bork, JaJs

92/ The fairness doctrine requiraes broadcastars to provide evenbanded coverage
of controvarsisl issues., Its constitutionalicty was upheld by the Supreme
Court in Red Lion Broadcasting v. FCC, 395 U.S. 267 (1967}, However, in
August of this year, the FCC declared the fairness doctrine uoconstitucional
on the cheory chac the factual premises of Bed Lion were no longer valid. In

ra_Syracuse Peace Council (Aug. 6, 1987).

33/ Telecommunication Research gnd Action Center v. FCC, 801 F.2d 501, 509
[footnote cont
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On the other hand, Judge Bork refused to protect the speech
of political demonstrators who sought to picket outside foreign
embassies in Washington, D.C. He contended that criticism of
foreign governments whose embassies we host would produce "ill
treatment of ambassadors to the United States ... (and] adversely
affect the interest of the United States."zﬂ/

In addition, Judge Bork excludes from his definition of
protected poiitical speech any advocacy of viclence or c¢ivil
disobedience designed to achieve a change in the government.
Judge Berk would forbid such advecacy even where it represents no
"clear and present danger."gil He would, therefore, give no
constitutional protection to the work of writers advocating civil
disobedience, such as Thoreau, Gandhi or Martin Luther King,

Jr. “Speech advocating ... the Erustration of ... government
through law vialatlan has no value in z system whose basic
premise is democratic rule;* Judge Bork has asserted.38/

He thus disagrees with many of the leading free speech cases
of the last half~century in which the Supreme Court has held that
speech advocating the overthrow of government is constitutionally

protected unless it is intended and likely to produce imminent,

lawless actioen.3?/ According to Judge Bork:

(p.c. Cir, 1986), cert. denied, 55 U.S.L.W. 3821 (1987).

34/ Finser v. Barry, 798 ¥.2d 1450, 1439 (D.C. Cir. }986) (Berk, J.}, cerc.
granted sub nom, Boos v, Barry, 107 S.Ct. l282 {1987).

85/ Bork, "The Individual, the State and the First Amendment," supra.

36/ Bork, "The Individual, the State and the First Amendment," gupra.
87/ E.§., Brandenburg v. Ohio, gupra, 39% U.S. ar 444,
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The tradition of support for civil disobedi-
ence and even viclence is deeply disturbing,
particularly disturblng becausa it is so
firmly establiggfd in the lpnstitutions that
meld opinions.=

The Supreme Court, by contzast, has firmly adopted the view
artlculatsd by Justice Brandeis in his famous concurrence in

Whitney v. California,

Those who won our independence by revolution
wers not cowards. They did not fear politi-
cal cghange. They did not exalt order at the
cost of liberty. To courageous, self-reliant
men, with confidence in the power of free and
fearless reascning applied through the pro-
cesses of popular government, no danger Elow-
ing frem spesch can be deemed clear and
present, unless the incidence of the evil
apprehended is sc imminent that it may befall
. before thers }s ocppertunity for full
discussion.22 : : g

- -

Judge Bork would permit any local canmunity‘fo bar sp;ecﬁ it
found offensive. @t.th. tlnq:oz the Skokie case, for example, he
said that "the fundamental issue raised by Skokle ... is whether
a cresd of that sort éught to be sllowed to find volce anywhere
in Azerica."0%/ He found it "remarkable® that "the legal order”
would assume "that Nazl ideclogy is constitutionally indistin-
guishable from republican beliaf. =101

Purthermore, Judge Bork's view of the First Amendment as
1im1ted tb‘“political“ speech places the entire realm of artistic

expression outside the protection of the First Amendment or, at

8/ Bork, We Juddenly Feel Thar Law Is Vuylnerabla, supra, ac ll6.

83/ 294 u.s. 387, 377 (1927) (Brandeis, J., comcurring).
oo/ Bork, "The Individual, the Stace and the First Amendment,” supra.

101/ 14,
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best, “towards the cuter edge."i92/ +“ir ig sometimes said,®
Judge Bork has asserted, "that works of art ... are capable of
influencing political attitudes. But ... [they] are not on that
account immune from tegulatiun.'ﬁﬂél This radically restrictive
view of the First Amendment, coupled with Judge Bork's deference
to legislated morality, raises the possibility that books like
Olysses, or indeed the variety of books that have more recently
been the subject of attempted censorship by local scheol boards,
could once again be banned if deemed offensive to the public at
larqge,

Although Judge Bork has an expansive view of the Supreme
Court's role ih protecting certain fogms‘oz expression under the
Pirst Amendment, Judge Bork is in fact far outside the broad
range of traditional‘ First Amendment jurisprudence. He would
parrow the Supreme:cOurt‘s protection of free expression prima-
rily to political speech. ‘Even within this category, he excludes
speech that advocates civil disobedience or "offensive” political
ideoclogles.

Thus, Judge Bork's approach to the Filrst Amendment would
diminish the Supreme Court's role in pretecting freedom of
eipression from governmental trespass and once again allow local

majorities to determine what is acceptable.

laz/ Unpaginated Tranacript, Public affairs Televisiom, Inc., Moyers: In
Search of the Constitution, supra.

103/ Bork, "The Individual, the State and the First Amendment," supra.
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E. Privacy
Judge Bork does not £ind a right to privacy in the Consti-

tution. It 1s a right he says, that "strikes w.f,”ut warning"

and lacks "intellectual sptructura.*i0%/

{TIhe so-called right to privacy cases, which
deal mainly with sexual morallity and which
generally conclude that sexuyal morality may
be regulated only in extreme cases{,] ...
share the common theme that morality is nct
usually the business of government but is
inatead p:iwfily the concern of the
individual 222

Accordingly, Judge Bork rejects Supreme Court doctrine that
has recognized, over the last half-century, a constitutional

right to privacy in a wide variety of conte:ta,l-..?.‘.'.’ including:

the pur.c‘!un_ and use of contraceptives by mrrled‘_p_caple.m’
single individuals,l9%/ and au._r.ou;m’ t}:e‘dec.lslo‘n' of a weman,
lin consultation vi.th-hn- phyui.c‘.l.an, to determine whether to have
an sbartion;1®/ 4 parent's tight to defend his or her relation-

ship with a child, whéther the parent is mother or father,

loa/ McGuigan, Judge Bobart Berk Is A Friend of The Conscitucion, supra, at
91,

103/ Bork, Brookings Speech, supra, at 6.

1oe/ Bork, Beutral Principles, &t 7., BSes also Unpaginsced Trenscript, Public
Affairs Taelevision, Inc., Hovers: In Search of the Conscitution, supra.

197/ Geiawold v. Comnecticut, supra, 381 U.§. 479. The Court protacted the
activitias of medical parsonnel discributing contraceptives, as well as secti-
vities in che privecy of the marical bedroom.

108/ Eissnstadc v, Baird, 403 U.8. 438 (1972), isvalidated s Massschusects lav
prohibiting distribution of contraceptives to single pecpls.

lag/ Carey v. Population Servicas Internatiocnal, 431 U.S. 678 (1977).

1le/ :
~—' Roe v, Wade, supra, 410 U.$. 113 (1973); Thornburgh v. American College
of Obsterricians, 106 5. cr. 2169 (1986).
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married or unmarried,iil/ and, the individual's right to possess
obgcene material in the privacy of the home . 112/

As to Roe v, Wade, which upholds a vogan's right to control
reproduction, Judge Bork has testified: "I am convinced, as I
think most legal scholars are, that Ree v, Wade is, itself, an
unconstitutional aecision, a serjous and wholly unjustifiable
judicial usuyrpation of State legislative authority."lll’

As a Court of Appeals judge, Judge Berk has refused to
enforce clalms of privacy that he ls empowered to adjudicate,
contanding that a lower court should not enforce a right unless
the Constitutlion, by its express terms, or a Supreme Court
decislon-squar;ly_on palnt, prevents the government from taking a

challenged action.ll4/ .

L1/ granley v, I1linois, %08 U.S. €45 (1972); Sancosky v. Eramer, 455 U.S.
745 (1982,. .

112/ geanley v. Georgia, 394 U.S5. 357 (1969).

s/ The Human Life Bill: BHesrings on S.158 Beafore the Jubcomm. om the
Separaticn of Powers of the Senate Comm. on the Judiciary, supra, at 310. See
Creenhouse, No Grass is Groving Under Judge Borii's Sest, N.Y. Times, ac Al3
(Aug. &, 1987).

L/ Judge Bork refused to recoghize a constiturional right to privacy when
James L. Dronenburg chsllenged a government decision dismissipng him from the
¥avy selely oo grounds that he engaged in homosexual sex. Dronenburg v. Zech,
741 P.24 12388, 1395 (D.C. Cir. 1984). In Dromenburg, Judge Bork apeculated
that the mare presence of homosexual men in tha military causes damage!

Episodes of this sort are certain 1o be delaterious to
motale and discipline, to call into question tha even—
bandedness of superiors' dealings with lowver ranks, Lo
maks personal dealipngs uncomfortable where the rela-
ticnship is sexually ambiguous, to generate dislike end
disapproval among many who find homosexuality morally
offensive, and, it musc be said, given the powers of
military superiors over their inferiors, to enhance the
possibilicy of homosexual seduction.

[footnote cont'd]
~29-



4035

Judge Bork's comments about privacy -eveal a great deal
about his judicial philosophy. Judge Bork grants the community
broad power over the individual. The Supreme Ccurt, by contrast,
has repeatedly recognized what Juatice Brandels described as "the
right to be let alcne ~- the mcat comprehensive of rights and the
right most valued by civilized m.n.“liif Within that 2one of
privacy, the individual jis protected againat unwarranted commu-
nity intrusion.ll8/ -

Judge Bork denies the right to privacy because it is not ex-
plicitly Fantioned in the Constitution. EHowever, as Judge Bork
has acknowledged in the libel context, "[a] judge who refuses to

. sS4 new th:cnt; to an established constitutional value, and hence
provides a crabbed interpretation that r&bl a pro%ilion of its

full, falr end reascnable meaning, faila in his Judicial duty.'illf

Dronanbueg v. Zech, sopra, 741 F.2d at 1398,

Judge Berk's parade of horribles thac can result from the presance of
tale homosexuals on cke job stands in sharp coptrast to his dismissive
tctitude toward cthe problem of male haterosesusl harrasament of vomen.Vinsom
v, Taylor, suprs.

Altkough the Supreme Court in Bewers v. Bardwick, 478 U.S. (1986},
subsequently upheld the conetitutionality of stata lodomy Laws, it spe:zf-
ically ¢id oot duplicate Judgs Bork's genaralized rejection of a comstiru-
tionsl right to privacy.

13/ o\msvesd v. United States, 277 U.5. 438, 378 (1928) (dissenciag opinion).

16/ see Pou v. Ullman, 367 0.S. 497, 339 (1961) (Harlan, 1., dissencing) ("I
believe thet a statuce making it & criminal offense for married cougle co use
contraceptives is an intolerabls and unjustifiable invasion of privacy in the
conduct of the most iocimste concarns of an individual's persomal Life.")
(ephasis in original}.

2y Oliman v, Evans, supra, 750 F.2d ac 996,

=30=
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F. Criminal law

Judge Bork's record in the area of criminal law also reveals
a disregard of Supreme Court precedent at the expense of funda-
mental rights.

It 13 well-settled, for example, that the Fourth Amendment
provides people suspected of crime with a series of protections
against unreasonable searches including the exclusion of evidence
seized in ;iolation of the procedures mandated by the
Amendment. Judge Bork has suggested that the exclusionary rule
be abandoped. “The cnly good argument [for the exclusionary
rule} really rests on the deterrent rationale, and it's time ve
examine that wzth great care to see how much deterrence we are
" getting and at what cost.'ll!’ Ee takes this posi@fon in the
face of overwhelming evidence: that the ezciusionary rule has
virtually no negaéive effect on law ;nzorccment or c¢rime rates
and would not, if abolished, enhance public safety. Because
Judge Bork opposes the exclusionary rule, however, he would
impose a heavy burden on those who support it to show that its
effects are socially beneficial.

In sharp contrast, Judge Bork endorses the death penalty
without any effort to justify its deterrent sffect, relying om
the references in the Fifth and Fourteenth Amendments to "capital
offenses”™ and the “deprivation of life.” BHe does not believe
that the Eighth Amendment, which bars "cruel and unusual punish-

ment,” provides any limitations on those clauses, disputing that

ﬁj McGuigan, An Interview with Bobert H. Bork, su ri, ac 6.

-]



4037

the standazd of what is crusl and unusual sheuld evolve overs
time.ild/

In general, Judge Bork's approach %o eriminal appeals
reflects little respect for the rights of the innccent who may be
nlltak-ply accused, or for the role of the cpurts in protecting
those rights,129/

In Onited States v. Mount, Judge Bork argued that the

court's supervisory poder could never be lnvoked to exclude
evideance obtained by means which shock the consclence,lil/ ]
although the lssue was not before the court (indeed the doctrine
warrantad only a footnote in the mnjcri:§ declslon).lii/ Judge
Bork insisted ;hat the Supreme Court had created & general barz
dQairst the use of supervisory power to ;uppress'évldencc,
stating: ' ' )

[O)ur supervisory powers have besn substan-~
tially curtalled by the Suprems Court's

recent decisicn in Uggﬁgd States v. Pavyner,
447 O.8. 727 (1980)

» m—

In fact, the Supreame Court had specifically disavowsd the

L9/ 1y, gc 3-6.

120/ Similar limirgcions on access to courcs are menifest in Judge Bork's
opinions in'related aress. See, e.g., McClam v, Barry, 697 F.2d 366 {D.C.
Cir, 1983) (holding that SecTion 198) ection alleging pelice miscoaduct was
barred by plainciff's failure to comply with local six-month notica require-
ment)$ and, Browe v, United States, 742 F.2d4 1498 (D.C. Cir. 1984) (whare
majoricy hald chat HeClam was erronscusly decided and where Bork dissentad,
adharing to his reasoning in MeClam, and taking a mors rescriccive view of the
issue chan 4id Justice Scalia, chan a4 mamber of the Brown majoricy}.

121/ yniced seacas v, Mouse, 757 F.2d 1315, 1320 (D.C. Cir. 1985},

322/ 14, g¢ 1218 n.5.

133/ 14 4 1320
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construction which Judge Bork placed on its opinion, noting:
[Olur decision today does not limit the ]
t:aditloTﬁh scope of the supervisory power in
any way.-=—
Although criminal law is not an area in which civil
libertieg has fared well in the Supreme Court in recent years,
Judge Bork would ge much further than existing Supreme Court

rulings to cut back on due process rights.

G. Access to the Courts
Judge Bork has consistently closed the courthouse door to
individuals seeking relief for a broad range of constitutional

" and statutory Giolations.!l!! Bis radical restriction of federal

126/ 449 U.S. ac 735 n.8. In addition, Judge Bork insisted that the Suprems
Court had anncunced a.gensral rule That exclusion of evidence is never appro-
priate unless that remedy would bave a deterrent effect oo law enforcement
practices, 737 F.2d at 1321, attributing co the Court the "holding™ chat
"where the exclusionary rule 'does not result in apprecisble deterrence,’ its
use is pot warvanted,” citing United Stares v. Leon, 468 U.S. 897, (1984),

Tha cited language i not the bolding of Leom. It is not e¢ven an
accaorate quotation. Rather, the lenguage appears ic a discussion of noo—
crimigal procesadings (in which che eaclusionary rule may be leas likely to,
dater misconduct} and is & quotaticn from an earlier case in which che Court
decliped to extend the rule to civil proceedings:

'(i1f ... the exclusicnary rule dees pet result in
appreciable datervance, then, claarly, its use in the
imstant sitostion {federsl civil proceedings] is
upwarranted.

468 U.8. at 909 {emphasis sdded], quoting United Stactes v. Janis, 428 U.5..
433, 434 (1976).

&l Bork has alsc urged Congrass to cut back access to tha fedaral courts.
He has vescified that:

The only solution to the workload problem is a drastic

pruning of jurisdiction of all Federsl Courgs.... 5o far

as the Supreme Court is concerned, part of their [sic]

difficulty is self-inflicted. The bave, over a period

of years, taken on ctypes of cases which the Supreme
(footnote cont'd]
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jurisdiction reflects the limited role he grants the federal
courts to vindicate individual rights. ]

Words like "standing,” "justiciability* and "immunity" may
sound far-removed froa civil liperties.l28/ But as Judge Bork
has put it, "[i]ln constitutional law philescphical shifts often
occur through what appears to be mere tinkerings with technical
doctrines.*i2l/ unether a court denies a civil liberties claim
on the marits or refuses to hear a civil liberties clainm on
jurisdictional grounda, the effect is the same: Civil liberties
are denied.

Judge Bork enforces jurisdictional bars in an extreme manner
that often pllées him in a position of dissent from his

.zolleagues.128/ In other cases, where his judiciil “colleagues

Court previocusly ¢id not do and inovited & gresc desl of
litigation that previously was not thers.

Hesrings on 5.1847 Before the Subcomms. on Courts snd Agency Admin, of the
Senate Comm. on the Jodiciary, 97th Cong., Id Sess. at 9, l3-lé4

126/ ) pasie principle of Aperican constitutiemal law requires that federal
courts adjudicate only live cases and controversies betwsan parties vho have a
real staks in che outcome of thadicigation. These requirements are central
to ogr comstituticonal strocture and serve many vital funetions: They assure
that casaes will be decided in a context in wvhich concrete facts can illuminate
sbatract principle and thet the energy of federal judges will be devotad to
cases that truly demand judicial resolution. MWevertheless, if requirements of
justiciability are epforced with excessive rigor, individuzls with legitimace
griavences are denied not only their rights but also thair day in court.

127/ Bork, "Religion and the Law," supra, st 2.

128/ por example, Barmes v, Eline, 759 F.2d 21 {D.C. Cir. 1984} (Bork, J.,
concurring), vacated, lG7 3. Ct. 734 (1987}, involved a challenge to Presideac
Raagan’s pocker veto of a human rights cevtification bill. Bork dissented, on
grounds that legislacors lack standing. Brown v. Uniced Scaces, T4l F.2d 1498
(D.C. Cir, 1984) uphald a prisoper's right Co bring & damage action in federal
court sgainst prison officials for an elleged violstion of his conatitwticnal
rights. Bork dissented, saying thac the prisoner had mot complied with state
[footnete cont'd)
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have held that a claim is not justiciable, Judge Bork has written
separately to urge a broader rule to deny acceas for civil
liberties claims to an even larger group of potential
litigants.lﬂ!l He gives little apparent weight to the need to
enforce the Constitution againgt violations by the political
branches of government or to the central importance of federal
courts in enforecing civil liberties.

l. Restrictlions on Standing to Sue in Pederal Court

Standing is the determination of whether a particular
person 1; the proper party to bring a matter to the court for
adjudication. Judge Bork has explicitly stated that standing
doctrine ahoulé limit "the number of oEcgg}ons upon which courts
will frame constitutional principles to qo§erﬁ tﬁ% behavior of

other branches and of states.fi!gl

procedural rules. Hohri v. Unired Sctaces, 793 F.2d 304 (D.C. Cir. 1986) (en
banc) upheld the righcs of Japenése-Americans o challenge government action
confiscating their proparty during World War II. Bork dissented, asserting
that the claims should have been filed at the time and are now barred by the
statuce of limitations. BRartlect v, Bowen, 816 F.2d 695 (D.C. Cir. 1987}
allowed Hedicare beneficiaries o presant a First Amendment challenge to
rescrictions on services in Christian Science pursing homes. Bork dissenced,
on grounds that the scatuce does.noc allow any challenge, even on copstitu=—
tional grounds, vhare the claim is for less than $1,000.

129/ g.,., Bohbins v. Beagen, 780 F.2d 37 (D.C. Cir. 1983) held that the
government could close a4 homeless shelter if aslternative housing wers pro-
vided. Bork concurred, arguing that the conrt had no jurisdictionm to hear the
case, Yander Jagt v. O'Neill, 699 F.2d 1166 (D.C. Cir. 1983) found no juris—
diceion. Bork concurred, artieulating broader grounds for danying relief.
Telecommnicacions Besearch & Action Center v. Allnet Communications Servs.
Inc., 806 F.2d 1093 (D.C. Cir. 1986) denied an organization standing to claim
money damages for its members in cthe circumstances of the cass. Bork com=
curred, advecating a per se rule barring any organizacion from suing for money
damages for its members., Tel—Oran v. Libvan Arab Bepublie, 726 F.2d 774 (D.C.
Cir, 1984) denied Israeli plaintiffs access to federal courts to redress a
tort sllegedly committed in violation of the law of nations. Bork comcurred,
arguing that the 1789 satatute cresting federal jurisdiction over actions in
chese circumstances had vircually oo modern role.

[fcotnote cont'd)
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It is not simply that Judége 3dork strictly acheres <2

existing limits on stand;ng.l”/ Rather, Judge Berk pushes the

330/ garmes v. Kline, supra, 759 F.2d at $55.

PRIV axample of his narrow reading of current law can be found in kis

limiced view of che types of injuries cher are sufficienc for scanding. The

Supraoe Courc hes held chat plainciffs must allege a personal injury co have

scanding. See, e.g., Gladetone, Bealtors v, Village of Bellwood 441 U.S8. 91,

100 (1979); Sierra Club v. Merton, 405 U.S. 717, 735 (1972). Judge Berk has
" rejected claips of imjury ih circumstances where current law would seem to

allow standing. For example, in Norchwest Airlines v. F.A.A., 795 F.2¢ 153

(D.C. Cir, 1986}, an sirline sued the Federal Aviaticn Administraction co

challenge a decision permitting a pilot who had been suspended for incorica-

tiom to fly commercial planes. The Airlines claimed thac the chreat co traf-
fic safety gave ic standing te sue. Although this injury is within che zone
of interescs protected by the Faderal Aviation Act, Judge Berk found the
injury "far too speculative and conjactural to provide a basis for

standing." Id. ac 202.

Similarly, in Gitizens Coordinating Committee on Friendship Heights v,

Washingeon Area Hq:rnggl;:un Transit Authority, 765 F.2d 1169 (D.C. Cir.

19 , the court, in an opinien by Judge Bork, denied atlnd;ng to a plaineiff
llleging violations of the Clesn Wateér Act by the Transit Autherity's pollu-
tion of a ltrenm. The Suprame Court has explicitly ruled tfac environmental
and aesthatic injuries sre sufficient for standing. Ses, 0.g., Duke Power Co.
¥s Carolina Fovironmental Jtudy Group, Inc., 428 U.S. “$9 (1978)% Upiced Scataa
7. Students Challenging EBegulatc ency Procaduras, 412 U.§. 665 i19735
Sierra Club v, Merton, 402 U.S. 727 (1972). HNonathaelass, Judge Bork's found
the alleged nonecomemic injury insufficient for standing.

Similarly, vhere an injury is "indirect," Judge Bork would deny .standing
to a party challenging government sccion leac the courc become involved "in
che contioual supervision of mort governmenctal activicies tham separation of
povers concarns should permic.” Haitian Refugee Center v. Gracey, 809 F.24
794, B10 (D.C. Cir. 1987). Imn Cracey, a non-prefit corporation that exists to
belp Baitian refugees sued to stop & federal government program desigoed to
interdict undocumented aliena oo zbe high seas. The plainciff claimed, in
part, thet it would be injured if that it could not perform its counseling
function because the govarnment's program kept Haicians from comcactiog the
Center.

The SuprGNI cour: had allowed standing on an glmost idencical claim in
Havens Realcy Corp, v, Colemap, 455 U.S. 363 (1982). Moreover, plaintiff
allaged that the federal governmenc's program was causing ita inabilicy to
counsel end thet a favorable court dacision would allow it co resume counsel-
ing, which should heva satisfied the requirement that plaimtiff allege zhar
the defendant’s actions causad the harm and that a favorahle courtc decision is -
Likely ce remedy the ipjury. See, 8.g., Allen v, Wright, 468 U.S. 137
(1984). HNonetheless, Judge Berk found no standing because of "separation-of-
povers principles central to the analysis of Article III." As Judge Edwards
argued in dissent, Judge Bork's opinien ignored precedant and creatad 2 nev
limic on standiog by ruling chac the separation of powers concept leads a
court co deny causscion whare it otherviae faccually exiscs. Gracey, 8§09 F.2d
ac 826-27 (Edvards, J., dissenting).
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law, in dissent and concurrence, beyond existing limits.

For example, Judge Bork has argued in dissent, that "[w]e
cught to rencunce outright the whole notion of congressional
standing."lﬁil Judge Bork acknowledges that no Supreme Court
precedent supperts his position. Nonetheless, he insists:
"Though we are cobligated to comply with Supreme Court precedent,
the ultimate source of constitutional legitimacy is compliance
with the intentions of those who framed and ratified our
Constitution.*l33/

Similarly, Judge Bork has argued that associationa should
not he permitted to sus for monetary damages on behalf of their
nembers 134/ fﬁe Supreme Court has expressly allowed associa-
tions - Eoé exampla, environmental and other puﬁiic interest
groups =-- to sue on behalf of: their members under speclfic
clrcum:tances.liél“ Judge Bork, by contrast, would “frame & per
se rule against an asgociation's standing...to assert damage

claims on behalf of its members."l38/

132/ Baroes v. Kline, supra, 759 F.2d ac 4l.
133/ 14, ar 6.

La4f See Telecommunications Research & Acticn Center v. Allnmet Communication
Servs., supra, 806 F.2d ac 1097.

133/ gune v, Weshingron State Apple Advisory Comm., 432 U.S. 333 (1977).

136/ Teléconmunications Resesrch & Action Center v, Allnet Communicacion
Servs., suprz, 806 F.2d ac 1097.
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2. Expansion of Sovereign Immunity Frotectisn for the
Gover

nment

A second way in whien Judga Bork has attempted to limlt
access to the federal courts is by expanding the scope of sove-
refgn meunlty.lall Soverelen immunity ls & medleval doctrine
that assumes tha monarch can do ne wrong., In Lts modern Zorm,
the Exscutive cannot be sued for lllegal action unless consent
has been glven to sult., Thus, the doctrine protects the
government from sult even if indlviduals have suffered a
viclation of thelr rights. Judge Bork has !reéunntly argued to
expand such immunity,138/

3. MNarrow Construction of Jurisdietlonal Statutes

. ~ Judge Bork has also urged extremely nargow inter=-
p:ctation;.ct statutes ¢reating federal court jurfsdiction, Even
vhers Congress hnn-p;tscd legislation requizing the federal
courts to ﬁol: certain claihs, Judge Bork has decllined to‘flnd
jurisdiction. 128/ . ’

In restricting access to the court, Jhdge Bork firmly

L/ Judge Bork's sxpansive viewsof sovereign immunicy takes ctha form of
narrovly construing the provisions of the Federsl Torts Claims Act, the
primary statute vhare Congress has waived the United States' immunity. Ses,

€., Jayvee Brand, Inc, v. United States, 721 F.2d 383 (D.C. Gir. 1983)
Bork, J.;. .

ég!l?or example, in Bartlatt v. Bowen, 816 F.2d 695 (D.C, Cir. 1987), Judge
Bork argued that the government had not waivad sovereign immunity wvich raspect
to a First Anendmanc challenge co che edministracion of & ches federal
Medicare program. See also Brewvn v. United States, 742 F,2d4 1498 (D.C. Cir.
1984) (en bane) (rejecting Judge Bork's dissencing view thetr a locsl ordinance
barring damages claims by inmates slso barred any cleim seeking ko vindicate
conaticutional rights). )

139/ g 3., Tel-Oren v. Libyan Arab Rapublic, 726 F.2d 774; (D.C. Cir. 1984)
Persinger v. Islamic Bepublic of Irem, 729 F.2d 835 (D.C. Cir. 1584). Both

cases are discuseed more fully in the ssction thet follows on Exscutive Pover.

=38=



4044

rejects the remedjal tradition which we have come to associate

with the federal judiciary.

H. Executive Power

Judge Bork's judicial philosophy can be understood as an
attack on the basic notion of checks and balances. One aspect of
that philosophy is the extremely limited role he grants to the
courts in mediating disputes beﬁueen the individual apd the
government. Another aspec; is his willingness to enlarge the
power af_tne presidency at the expeanse of the legislatures, the
judiciary and civil liberties.

As Solicitor General, Judge Bork argued that members of
Congress lacked standing to challenge his firing "of Archibald
Cox. A federal court disagreed and also found the firing
illegal,is0/

Judge Bork has also expresssed views suggesting that the
Independent Counsel ActMl/ pag sericus constitutional defects.
Testifying before Congress on bills that would have shifted
control over appointment and removal of a Special Prosecutor from
the president to Congress, Judge Bork stated: "To suppose that
Congress can take that duty from the Executive and lodge it
either in itself or in the courts is te suppose that Congress may
b(y] mere legislation alter the fundamental distribution of

powers dictated by the cOnstitution."lﬁE/

180/ yader w. Block, 366 F. Supp. 104 (D.D.C. 1973),
181/ 28 y.s.c. &5 391-8 (1978).
[footnote cont'd]
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In an exchange with Senator Surdick, Judge Bork asserzed
that Congress must be satisfled with the President's "promise”
net to remove the Special Prosscutor.

Senator Burdlck: This ls one of the
things that bother{s] ma, Mz. Berk. The
Presldent, when Mr. Cox was diamissed,
¢ontended that he had the power to do so

regardlass.of the contract. Is that not
corract?

Mr. Bork: The President sald he had the
pewer to do 80 regardless of the charter,
yes,

Senator Burdick: And any chartar we
make here, at this time, atill does not
change the powers of the Prealdent?

-Mr. Bork: No; it does not.

Senator Burdigk: - In other words,
regardless of what we do, the President his
the lnherent power to dismiss the Speclal
Prosecytor?

Hr.ﬂaork: I admlt the Prasident has the
Jt.;qgt.pm:. .I thlni.?&ﬁn nade a promise
fean pacp

Judge Bork did indlcate that Lf the Attorney Ganeral ware to
.appoint the Speclal Prosecytor, without Senate conflirmation,
Congress might be able to lopose conditlons on removal, UOnder no
clrcumstances, however, could congress prevent the President from
removing the Speclal Prosecutor.

Turning to the questlon of the President's authority to use
miiltary force without congresslonal approval, Judge Bork, 1n

1371, dafendad Presldent Nlxen's declislon to bomb Cambodia,

y&j Bearings on the Special Prosecutor before the Senace Comm. on_ the
Judieiary, 93d Cong., lst Sess. 451 (1973).

1a3/ Homipactions of William B, Saxbe to be Attorney Ceneral: Hearings Bafore
the Sen., Comm, on the Judiciary, 93d Cong., lat Sasa. 92

-40=
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insisting that Congress had no power to limit the President's

discretion to stage the attack:

[T)here is no reason to doubt that President

Nixon had ample constitutional authority to

order the attack upon the sanctuaries in

Cambodia.... That authority arises both from

the ipnherent powers of the Presidency and

from congressional authorization. The real
stion in this situation is whether

%ge

ongress has the constitutional authority to
imit the President's discretion with respect
toc this attack.:=' .

Contending that the Gulf of Tonkin Resolution amounted to a

declaration of war against Rorth Vietnam, Judge Bork argued that
the President could claim a free hand to execute military and

strategic “details”, including the attack on a third country.
I arrive, therefore, at the conclusion that
President Nixon had full conmstitutional. power -
to order the Cambodia incursion, and that
Congress cannot, with conatitutional
propriety, undertake to control the details

of the incursion. This conclusion in no way
detracts from Congress' war powers, for the
body retains control of the issue of war or
peace. It can end our armed involvement in
Southeaat Asia apd it can forbid entr{ ﬁpto
nev wars to defend governments there,=—2

Judge Bork has asserted exclusive Executive power in other
contexts as well. Thus, Jddge Bork testified that Congress has

no power to require Executive intelligence agencies to obtain a

Llad/ Bork, Comments on Legality of United States Action in Cambodia, 65 Am. J.
inc't. L., at 79 (1971} {empbasis addad).

MSI Dunng his confirmation hearings as Solicitor General, Bork ruponded te
quescions about how Congress could constitucionally act co end the war ino
Southeast Asis. Bork responded chat he had "not studied che gquestion of the
particular form your efforts take ...,” u::.t:.u: the genersl principle that
"the ultimate power of war and pesce resides in the Congress.” Nominations of
Joseph T. Sneed to be Duputy Attorney General and Robert E. Bork to be
Solicitor General: Hearings before the Senate Comm., on the Judiciary, suprs,

ac 9-10.

bl
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warrant before wiretapping an American ci:izen suspected of
engaging in clandestine intelligence activities on behall of a
foreign coupt:y.lﬁﬁf

On the bench, Judge Bork would inaulate the President from
challenge in court by legislators. Fer example, Crockett v,
Reagan involved a sult by 29 members of Congress challanging the
legality of the Fresident's maneuvers in El salvador.l4?/ Judge
Bork concurred separately, stating that legislator standing would
violate the Constitution == notwithatanding two prior panel
decisions rejecting that view.

In Aﬁourezk V. Reagan,!ﬂﬂ’ Judge Bork once more advocated
deferring te tL- Executive at the expenss of a congressional
enactment that scught to pratect civil liberties;: Responding to
tha Executive's repeated excluliqn from th{; country of aliens
belonging to p:oaé;ibed organizations, Congress passed the

MeGovern Amendment, wgich,geni:llly bars excluaion of an alien

las/ Poreign Incelligence Surveillance Act: Hearingy on H.B. 7308 Before the

Subcomn. op Courts and Civil Liberties of the House Comm. on the Judiciary,
95tk Cong., 2d Sese. 130, ac L34 (1978). Bork also argued that federal courts
have oo jurisdiction onder Articla,.IIl co issue warrancs in Chis ares,
although they routinely do 8o in ¢riminal matters. Moreover, Bork argued that
judges should not even ensurs that surveillance complies with conmstitutionat
standards. Id. According to Bork, abuse by intelligence sgencies is oot a
realistic concern: "The possibility of future abuses has been greatly
Lessened because of [the] exposure [of past abuses]. We have established a
nev sat of expectations, a4 new tradition, about bow we want our intelligence
agencies to behave.” Id. ar 132,

1ay/ The legislators claimed chac che President had violaced the War Powers
Resolution, 50 U.8.C. §§ 1541-48 (1576}, and the War Powers Clause of che
Constitution by introducing militery officisls into situstions "vhere imminent
involvemant in hostilities is clearly indicated by the circumstances.”
Crockect v. Reagen, 720 P.2d at 1355,

148/ 783 F.2d 1043, 1075 (D.C. Cir.) (Bork, J., dissenting) gert. granted, 107
S. Cg. 666 (1988).

b=
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based on political views or organizational affiliation, Abourezk
concarned the denial of visas to four aliens, including the
Nicaraguan Minister of the Interior and a former NATO general who
had become an advecate of nuclear disarmament. The majority held
that the visa denials appeared to circumvent the McGovern
Amendment. Judge Bork dissented, stating that the majority
opinion demonstrated “a lack of deference to the determinations
of the Department of State V... nias/ )
Judge Bork's deference to the Executive, at the expense of
Congress. is evident as well in his refusal to find federal
jurisdiction over claims based on viclations of international

buman rights, despite a statutory nnactngﬂi pgpviding for such

jurisdiction. Plaintiffs in Tel-Qren v. Libyan Arab Republic

130/ yere Israelis who alleged a viclation of international law

arising out of thn.deatns of children in an attack on a school
bus by the Palestinian Liberatien Organization. Judge EBork
argued, in effect, that the 1789 federal gtatute upon which
plaintiffs relied for jurisdiction created jurisdiction oanly over

legal claimg that existed in the eighteenth century.
151/

Similarly, in Persinger ¢. Islamic Republic of Iran,=2=

Judge Bork wrote a decision refusing to allow a former Iraniam
hostage to sue Iran in United States courts, despite a provialoen

in the Poreign Sovereign Immunity Act permitting suits against

148/ 785 F.24 gt 1076.
156/ 534 £,24 774 (D.C. Cir. 1984).

1317 729 F.24 835 (D.C. Cir. 1984},

=43~
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foreign governments for injurles occurring within "all territory
and waters, continental or insular, subject to the jurisdiction
cf the United States.*i¥2/ plaintiff's injuries occurred within
the American Embassy. Judge Bork concluded, hovever, that embas-
sies vere not sufficiently within the jurisdiction cf the Onited
States te trigger juriadiction under the atatute.133/

Finally, Judge Bork has relied on a cramped view of the
statute of limitations to bar review of tbe Executive poliey that
placed Japanese-Americans in internment camps during Werld

War 1I. The victims of that internment policy scught ccmpensa~

tion for lost property in Hohri v. United Statesi3d/,

Plaintiffs’ ci;iqg turned onlﬁbeyse: mil%tary necessity justified
their internment. Had the claims beea brought eaﬁlier. they
would have been dismissed due, to the Court's war-;ime deference
to Congress and tﬁ; Executive. Recently, however, Congress has
disclosed documents egtablishing that military necessity had
never existed. Judge Bork leertbelcss found plaintiffs' claims
to be time-barred.

Judge Bork's views on Executive power also lead him to
shield Executive action Erm; the checks-and-balances aof publie
sezutiny.

Thus, Judge Bork has given a narrow reading to the Freedom

of Information Act, a statute designed tc promote democratic

132/ 23 y.s,c. § 1803¢e).
133/ 729 7,24 839,

1—?-‘-/ 793 F.2d 204 (D.C. Cir. 1986) (denial of rebearing en banc) (Bork, J.,
dissencing).
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accountability by opening up goverament processes to review.
Judge Bork frequently urges a restrictive interpretation of the
statute, which prevents disclosure of information to reporters,
research groups, and others.

Por example, in McGehee v. C.I.A., 697 P.2d 1095 (D.C. Cir.

1983), Judge Bork srqued against even in camera inspection of
documents pertaining to the "Pecple's Temple” in Guyana,'which
the C.I.A. had withheld from a journalist for more than two
years. ‘The majority wrotes *[Wlhere, as here, an agency's
responses to 4 request for informakion have been tardy and
grudging, courts should be sure they do net abdicate their own
duty.'li!l Jud;e Bork, by contrast, found ne evidence of bad .
faith on the part of the-agency; despite i;s dilgﬁﬁry and evasive
behavior, ‘_

' Second, Judqe-sa:k would insulate the process of administra-
tive deliberation by restricting access to information about the
deliberative process and thereby often restrict effective
lobbying. Indeed, he hag stated that "{c¢]oncern about the effect
of lobbying on agencies may itself"” bar access to informa-

tion.138/

AN

155/ go7 £.24 ar 114. See also Meeropol v. Meess, 790 F.2d 942 (D.C. Cir.
1986) (Bork, J.) (declining te order additional discovery againsc the F.B.I.
based on a sampling of one percent of the pages withheld). Judge Bork also
insulactes corporate and commercial activity from publiec scruciny. E.g.,
Greenberg v. Food and Drug Administraciom, 803 F.2d 1213 (D.C. Gir. 1986)
{dissenting from denial of summary judgment to bar diselosure to publicacion
group of lisc of health care facilities owning CAT scanner manufactured by
particular company).

156/ Wolfe v. Department of Health and Hummn Services, 815 F.2d 1527, 1538
{D.c. Cir. 1987), reh'g en banc grancted, _ F.2d __ (July 2, 1987) (Bork, J.
d¥ssenting). Faced with 4 requesc for disclosure of an agency log that
[footnote cont'd]
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Third, Judge Bork would enlarge the scope of Ixecutive
privilege, which he describes as "an attribuce of the dutles
delegatad to each of the branches by the Conltltution."lélf Ea
contends that to restrict the privilege "teo the President
himself" would be "troubling” bacause 1t “lgnores the Presldent's
need, both leong-established and all the more imperative In the
modern administrative state, to delegate his duties. w138/ Judge
Bork's judicial colleagues criticized his effort "to extend the
privilege ... to the entlire Executive Branch, (and thereby]
create an unnecessary sequestering of massive quantitles of

information from the public eye,"i3®/

'IV. CONCLOSION

This concludes our report on Judge Bork's record. . We
balieve it falrly cnaracter;zes his views, and the judiclal
philesophy behind it, based pﬁ the entire body of hia work to the
extent it hag been avallable teo us.

On the basis of this record, we do not bealieve it ls

poasible to locate Judqge Bork within the broad range of accept-

recorded the progress of ropics comsidered for regulation, Judge Bork argued
that the agency's deliberative process would be sericualy harmed by
disclosure. Judge Bork contended thet the egency had a right to cooduct izs
deliberations, prior to publication of & decision in the Federal Regiscar,
free and clear of publle scruciny and without being lobbied by incerest
groups.

189/ 14, por s full dlscussion of Executive privilege, see R. Berger,

Ezecutive Privilega (1973); Dorsen & Shatruck, Executive Frivilege, Congress
and the Courts, 34 Ohis St. L.J. 1 (1%974).

138/ 14, ac 13539,

159/ 14, ac 1333,

46~
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able judicial thought ceonsistent with a commitm:ent to liberty and
democracy, and the institutieons designed to pretect and assure
both. HNer do we think it possible to locate Judge Beork within
the conservative judicial tradition exemplified by Justices Felix
Prankfurter, John Barlan or, lately, Justice Lewis Powell.

Judge Bork may well have strong intellectual credentials,
but that is net enough. The Senate has 2 constitutional
responsibility to acrutinize a ncminee's judi:i;l philosophy and
determine whether it is consistent with the functicn of the
Supreme Court in b:otecting individeal rights. Judged by that
standard, Robert Bork's nomination as Associate Justice of the

Supreme Court should be rejected.-

-4 7=
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iIntroduction

This repert by the staff of tha American Civil Liberties
Union reviews the testimony of Judge Robert H. Bork before the
Senate Judiclary Committes in connection with his nomination te
be an Associate Justice of the United S5tates Supreme Court. The
report analyses Judge Bork's testimecny in six critical areas:
race discrimination, sex disecrimination, privacy, First Amendment
rights, executive power, and 3judicial precedent.

In each area, the report compares Judge Bork's testimony
with his judicial philosophy which he has articulated in opinions
en the D.C. Circuit Court of Appeals, but particularly in
voluminous unpublished speeches, academic writings, pepular
articles, and interviews spanning 25 years with an enmphasis cn
his mest recent philosophical statements. Judge Bork's judicial
rhiloscophy of toriginal inten:t™ which he has ceonslistently adhered
ts cver +his pericd can enly be characterized as an extirene
judicial philcsephy which places him outside the mainstrean cof

conservative judicial thinking.

urning the Clog o ace Discriminatio
Judge Bork urged the Senate to conclude that his "record ...
shows a full sensitivity toward minorities ... [and] a consistent
racord favoring the interests of minorities. ..."l To the con-

trary, Judge Bork's testimony reveals a far more crabbed approach

lsgpt, 15, 1587, Afternoon Sessicn at 38-1.

-1 -
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to race discrimlnation and its remedles than even previcusly
articulated in his articles, speeches and interviews.

Judge Bork still belleves that the Pourteenth Amendment does
not bar judicial enforcement of racially restrictive covenants.?
Judge Bork still helieves that the Fourteenth Amendment does not
guarantee the principle of one-person, one vote.> Judge Bork
still believes that the Fourteenth Amendment does not prohibit a
state poll tax that effectively disenfranchises racial mlnori-
ties.4 Judge Bork still believes that the Fourteenth Amendment
does not empower Congress to remedy de facto racial discrimlna-
tion.5

Most star<ling, Judge Berk testified that he would review an
individual's claim cof racial discriminaticn on the basis of mere
reasonableness. He will net apply Supreme Court dJdoctrine

regquiring strict or helightened scrutiny in cases of race

2gept. 15, 1987, Afmavrcecn Sessiem Bt §-1 - 10-1, 42-2; See Shellev v.
Kragmer, 334 U.S. 1 (1948).

3sept. 15, 1987, Afterncen Session at 37-1; see Reynolds v. Siwms, 377
U.5. 533 (1564}.

4gept., 15, 1987, Afterncon Sessicn at 36-1; see also Sept. 18, 1987,

Afternoon Session at 7-1 - 7-2; see Harper v. Virminja Board of Elections, 333
U.5. 683 (1966).

Ssept. 17, 1987, Merning Sessien at 27-1, see Fatzerbach v. Morgan, 384
U.5, €41 (1966).

-2 -
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discripmination.® A reasonableness standard, of course, allowed

the Supreme Court to upheld the infamous doctrine of "separate=-

but-equal' in Plessy v. Ferquson,”’ which perpetrated racial
segregation for the next three generationa.

Judge Bork insisted that his "reasocnable basis™ test would
vield “the same result{s] as strict scrutiny,"? stating that
"it!'s just about absolutely unconstituticnal to make a racial
distinctien.*® Although Judge Bork characte;ized his reascnable
basis test as simply a "different methodelogy,"l9 in practice the
government would need to make only a minimal showing to sustain a
racially invidicus distinctien. Under Judge Bork's test, the
Court would be required to determine only whether "the differen-
tiation made, {or] the dissdvantage made [is] reascnable in light
cf a valid, government purpose."ll 3ut the Supreme court applies
& strict scrutiny test to strike down those racial "differentia-

tien{s]® <for which +he governmen® can show no more than

55@;:. 17, 1887, Afternccn Session at 12-2 - 12-3, 43«1 - 43-2, ard 47~
1; see also Sept. 18, 1987, Afternocn Sessicn at 42-1.

7163 U.5. 537, 550=51 (1656).

83ept. 13, 1967, Afternoon Session at 41-1.
Ssept. i6, 1987, Merning Session at 27-2.
10gert, 17, 1587, Afterncon Session at 12-3.

Dlgept, 17, 1987, Afternocn Session at 12-2 - 12-3.

-3.—
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“reasonable[ness) in light of a valid, government purpose.™ As
the then Chief Justice Purger has put it:

[Racial] classifications are subject to the

most exacting scrutiny; to pass constitu-

tional muster, they must be justirfied by a

e government Jinterest and must be

"necess ... to the _accomplishment™ of

their legitimate purpose.l?

By contrast, Judge Bork's reasonable basis test is highly
deferential to majoritarian preference and would once again leave
guestions of racial equality to the local legislature. HNeverthe-
less, Judge Bork insisted, again and again, that a reasonableneass
test would provide racial minorities with adequate preotection
because "in race, zlmost no distinction I can think cf is reason-
able.*1? He later, however, testified that racial distinctions
might be reascnable "in the most urgent circumstances. ..."%4

Judge Bork's reascrnable basis test in race discrimination

£ the

-
< petet

cases is cecnsistent
Fourteenth Amerncament that ha has long arciculated:

[t1he equal protection <clause has twe
lecitizate meanings. It can regquire formal
procedural equality, and because of its
historical origins, it doces reguire that
government not discriminate along racial
lines. But much more than that cannot

Lhaimore v. Sidoti, 466 U.5. 429, 432-33 (1984) (citations omitted;
€phasis added).

Ligept. 17, 1987, Aftermocn Sessicn at 13-2.

1414, at 43-2.

-4 -
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properly be read into the clause.l5
Indead, at the hearings, Judge Boerk centinued to insist that

he "was right" to criticize the Court's use of the Feurteenth
Amendment to end discrimination in the electoral process,l® and
repeated that the poll tax invalidated by the Supreme Court in
Marper v. Virginia Board of Electjonsl? was racially non-
discriminatery. Judge Bork's testimony simply ignores the racial
animus behind the poll tax:

I have no desire to pring poll taxes back

into existence. I don't like them myself.

But if that had been a poll tax applied in a
discriminatery fashion, it would Lave claarly

reen unconstitutional. It was net. I mean,
there we&s nc showing in the casa. It was
just $1.50 pell tax. ... The pell %tax was

familiar in American history and ncbody ever
theught it was unconstitutional unless it was
racially discriminatory.

Judga Bork alss  stated that Shellev v, Kraemer,id a
vnanimeus Supresze <Csurt  decisicon  which lranned@ state cour:

enforcement c¢f racially diseriminacery resstrictiva covenants in

15pork, Newtzal Princizles ard Scme First Amencnert Pblems, surra, 47
Indiarma L.J. at 11,

18sept. 15, 1987, Aftermocn Sessicn at 37-1: gee Bork, The Supreme Cord
Needs a New Philoscthv, Forbunme 166 (Dec, 1963).

Tag3 v.s. 663 (1968).
1Bgepe, 15, 1987, ASterncen Session at 38-1.

19332 U.5. 1 (1948).
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real estate contracts, has had no precedentlal value.2¢ Just
three yaars ago, howvever, Chief Justice Burger, writing for a
unanlmous court, cited Shelley for the proposition that "[t]he
actions of state courts and judicial officers in thelr official
capacity have long been held to be state action governed by the
Fourteenth Amendment.®2l By rejecting Shelley, Judge Berk would
severely narrow the doctrine of state action and thereby
constriect the Court's power to order remedies against a broad
range cf discriminatery activities.

Similarly, Judge Beork adhered €5 his extremely narrow view
of congressional power wunder Seczion 5 o@f +the Fourteenth

Amendment. He repeated his criticism of Katzembach v. Morgan,?2

in which the Supreme Court urheld Congress' power to bkan an
English literacy test for voters wheo had completed the sixth

gracde in a Puerts Rican schoel. The Court said:

is, a3z zreguired by § 5,
aprrerpriate legislatien to enforce the Zgual
Trotecticn Clause.

Under gquestioning, Judge Bork agreed with an extremely

narrow reading of Katzenbagh that would severely limit remedies

20g,q,, Sert- 15, 1987, Aftermocn Seéssicn at 10-1.

21@@3 v, Sideti, supra, 466 U.S. at 432 n.l.

22384 U.5. 641 (1966).

2314,, at 649-50.

- 6 =
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for racial discrimination:

Sen. Hatch: That's where the Supreme Court upheld a
congressicnal statute that redefined the
words of the Constitution itself ...

Judge Bork: [T]hat's exactly what happened, Senator.Z24

Finally, Judge Bork continues to see little risk in reducing
the Cpurt's rcle in promoting equality. Ten years ago, Judge
Bork wrote:

The premise that tha poor or the blacks are
underrepresented politically is guite
dubious. In the past two decades wa have
witnessed an explosion of welfare legis-
laticn, massive inceme redistributions, and
civil rights laws cf 21l kinds, The poor and
the ninorities have had access to the
polivical process end have done very well
through it. In additicn to its eother
defects, then, <the welfare-rightsz <theory

rests less on denmgnstrated fact than on a
likteral shikrksleth,

Judge 3crk's testimeny <n aifirmative action echoes that view.
Cn the operning day ¢f the heerings, Judge Bork testified that he

cervainly weuldn's have nminded preferential
treatiment ky privats instizutions for &
period of time, until ... racial minorities
[have been brought] inte the American main-
stream. It did begin %o worry me, however,
if those preferesnces became permanent.

He added that:

24gert, 17, 1587, Morning Sessicn at 25-2.

1979 Wash U. L.Q. €95, oL
26zept. 15, 1987, Aftewnocn Sessicn at 26-2.

-7 -
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I was quite worried about the use of race

a long time. ... I used to think that ... 1.
there was a transition period as we brought a
certain racial group into the mainstream of
American 1life, using race as a criterion
might be all right. But what I was afrald of
as a policy matter, was that the preferences
would never go away, and it would become a
permanent feature of hmerican life, causing a
lot of resentments, and causin% other groups
to demand the same preference.?

Although Judge Bork testified that his "policy views (of affirma-
tive action] do not determine [his] statutery or constituticnal
views,"2® he nowhere accepted <the constitutionality of
atfirmative actien programs.

Far from moderating his views on equality, Judge Bork
espcused a profoundly disturking interpretaticn of the Fouriteenth
Anendment. In %he area of race, Judge Bork's rejection of strict
serutiny in favor of the more relaxed reascnable basis test

belies his assertion tha® his record "shows a full sensitivity

rities.m22

Judge Bork hes long maintained that *[clases of race
discrimination aside, it is always a mistake for the Court to txvy

to construct substantive individual rights under the ... egual

2gept. 16, 1567, Mcrning Seasicm at 33-1.
2874, at 33-2.

29gert, 19, 1987, Aftermoen Sessien at 38-1.
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protection clause.*3® He has consistently criticized and even
belittled application of the Fourteenth Amendment to protect
women against discrimination. As recently as June 1987, Judge
Bork stated: "I do think the Egual Protection Clause probably
should have been kept to things likxe race and ethnicity,"31
Judge Berk condemnasd extension of the equality principla as
merely the result of "fads in sentimentality."32
At the hearings, Judge Bork suddenly acknowledged that

"every person is covered by the Equal Protection clause."?3 He
Insisted that he would apply the Fourteenth Amendment to bar sex
discriminaticn except in the "extreme" case.l4

The historical meaning, the core idea that

... caused the 1lith Amenidnent e be adopted

was *he fear cf and the reality of racial

discrimination against former slaves in this

country. ... (3ut the Amendment] after all,
says, "Ner shall any state deny To any person

the egual protection of the laws.” If any
person is covered, that neans evervhody is
csvered--~mgn, wemen, everyhody. and the

guesticn when a statuf{ifle makss a distincticn
is whesher the state has an adecuats interest

_ 3%merk, W 1 Drined Scme First Amerdhment Problems, suppa, 47
Indiana L. J. at 17.

3lperk, Interview with Werlénet, United Statss Informaticn Service st 12.
32pcrk, Urpublished Speech, Catholis University @, 19 (1982},
Pgepr. 17, 1987, Mcorming Sessicn at 10-2.

474, at 10-1.
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in it and the distinction is reasonable,3%

Nevertheless, although Judge Bork stated on Sgptember 17 that
women are protected by the Equal Protection Clause, the next day
he said, "Women would not be covered if you ... [limited the
application of the clause to] discrete and insular minorities.n36

Judge Bork's new-found discovery that the Constitution has a
place for women appears to be yet ancther example of “confirma-
tion conversion." In any event, Judge Bork says he would apply
enly a highly daferential standard in assessing claims of sex
discrimination. Again rejecting a heightened or strict scrutiny
standard in favor of mere ratiocnality, Judge Bork's offer of con-
stitutional protecticn must be viewed as more illusory than real.

Judge Bork suggests that in sex discrimination cases, the

"reasonable basis" test woulid

reject aysificial distincticns and
discriminatiens ... [and] arrive at all ...
or, virTtually il e¢f the same resuits ...
that & =mederity of the Supreme Ccutt has
arrived at using a group apprcach and an
intermediate ievel of scrutiny approach.3’

He defends the regquirement of mere rationality as

not a weak Pprotection in areas of race,
gender, and so forth. ... [Tlhe reascnable
basis test would give us all of the pro-
tections, maybe more, than you'd get by

35gept. 16, 1987, Mozning Sessicn at 28-1.
36gept, 18, 1987, Afternccn Sessicn at 40-2.
37gept. 17, 1587, Morning Session at 10-2.
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identifying particular groups and dsciding
which level of scrutiny [applies].“3

Sudge Bork ignores that his reasonable HNkis test would
elevate to constitutional status the stereotypic prejudices of
local majorities that for too long have posed barriers to social
and political equality for women. Moreover, this view ovarlecks
the fundamental principle incorporated in the equal protection
clause, that legal rights should not he conditioned on immutable
characteristics such as race or sex, and instead makes the
anjoyment of full equality under law subject to transitory social
notions of “reasonakbleness” and propriety. As Justice O'Conner
observed in her cprinion for <+the Court in Mississippi Universjitv
for Women v, !1<:cran::’9

History provides numerocus exapples of legis-
lative attempts %to exclude women from par-
tigular areas siaoply because legislators
believed women wera less able than men to
perZora a particular fanctisn,

Sudge ook defended his reassnabla basls test:
fA’s the culiure changed and as the positiecn
cr wecmen in soclety changes, those dis-
tinctions ... now seem outmoded stereotypes
end they seem unreascnable and they get

struck down and that is the wa% a reasonable
basis test should be applied."4

LA L)

381d. at 11-1.
39458 1.5, 718, n. 10 (1962).
40gept, 15, 1987, Afterncon Session at 40-2.
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Most of the [gender~based] distinctions that

have survived in the law are old ones, made

long age, which no longer seems reascnable to

us. They aren't reascnable. In a different

state of culture, in a different state of

society, they may have seemed reasonable.

They're not new.
Insisting that gender-based legal distinctions "are beginning to
fall ... because the place of women in society has evolved ...
and changed,"%? Judge Berk's testimony simply igneres the fact
that judicial intervention has historically preceded -- and cer-
tainly facilitated -- the changing "place of women in society.®

Judge Bork has stated that "the role that man and women

should play in society is a highly complex business, and it
changes as cur culture changes.®™ Fa concluded that judges should
rot be asked to decide "all of Llose enormously sensitive, highly
cultural issues"4? that are inherent in the meaning of gender
egquality. Judge Berk would +thus subjugate women's fundamental
constitutional rights wunder the Equal Protection <Clause to
changing "fads in sentizmentalitv," sublect to majoritarian whim,
rether <than articulate a principle which transcends temporal
events. He would have us forget that, at the time the Fourteenth

Amendment was adopted, the majority supported segregation of the

races as necessary and "reasonable," a view that eroded in large

4lgent, 17, 1987, Morning Session at 13-1.
4274, at 12-7 (emphasis added),

4dMccuigan, Judce Bork is s Friemd of the Cometitution, suprs, 11
Conservative Digest at 95.
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part because of lts ultimate inconsistency with a principled and
fundamental right to equality. Contrary %teo Judge Bork's
assertion, the equality principle is never "trivial®™ %o the
victims of sex discriminaticn, even when }t involves a case such
as Crajg v. Borenid, which struck down gender-based drinking
laws, any more than the same law, if race-based, would be trivial
to its victims. .

Just as Judge Bork's testimony reflects insensitivity to
women's constitutlonal rights, several of his judicial opinlens
show a compara®le Iinsensitivity to vwomen's statutory rights. 1In
OCAW _v. American cvanamid Ce.,45 Judge Bork ruled that the
Cccupational Safety and Health Act did not prohibit American
Cyanamid from recuiring women workers to be sterilized to protect
against fetal injury frza expesure to lead. As a result cof the
company's "Zetal protectisn pelicy,™ five wemen wera forced to
subnit to sterilization or lose thalr jebs. In his testimony,
Judge Bork s+uced by his copinicn; nt2 even went sT fzr as 1o read
relevant portions ¢f it to the Cemmitzee.4S

Judge Bork's cpinicn contains misstatements of fact, several
of which were repeated in his testimeny. First, Judge Bork

insisted that the lead level in areas of the plant "could not be

44429 11,8, 190 {1976).
45741 F.2d 444 (D.C. Cir. 1984).

4650, 15, 1587, Aftermocn Session at 32-1 - 33-1,

7 - 13 -
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further reduced.”%? In fact, as Senator Metzenbaum noted, %8 an
Adminlstrative Law Judge had found that "technica}ly feasible
engineering controls® were avallable to reduce exposure.?d?
Moreover, Judge Bork assumed that the risks from exposure were
limited to fetuses.5® In fact, OSEA found that lead "has
profoundly adverse effects on the course of reproduction in pmales
and femalas,"sl yet males were not subjected +to mandatory
sterilization as & condition of employment. Finally, Judge Bork
asserted that the company could have simply discharged the women
and should not be held liable under the Act for offering them the
cheice of keeping their jobs.52 In fact, it is inconceivable
that Congress intended +to allow emplovers o escape thair
responsibilities under the Act to provide "safe and healthful

working conditions® for "every working man and woman™ by firing a

47gept. 18, 1987, Afiernccn Sessicn at 18- - 1S-i; see alsg Sept. 19,
1087, Aftermeoen Sessimm bt 22-1.

48gopt. 18, 1567, AStermocn Sessicn at 13-2.

49secretawy v, imerican COvenamid Co., OSHRC Docket No. 79-2438 (July 31,

1580), at 21.

50gept. 19, 1987, Afterrcon Sessicn at 32-1,

Slxttachments to Fimal Standard for Ocoupaticral Bxpesire to Lead, 43

Fad. Rey. 54421 (1978) (emphasis added).

S2gept. 19, 1987, Aftarmocn Seasion at 33-1; gee also id. at 32-1; Sept.

18, 1987, Mcorming Sessicn at 30-2.
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major segrent of the workforce -- fertile women. >3
vi v or,%% a case involving a claim of asexual

harassment, further demconstrates Judqe Bork's insensitivity to
the facts that give rise to gender discrimination and his
willingness to construe a statute to rsach a result which upholds
discriminatory treatment. 1In his opinion, Judge Bork referred to
incidents of unwelcome harassment as “sexual dalliance™ and
nsexual escapades,">5 Judge Bork questionad whether sexual
harassment 1s even covered by Title VII:

Perhaps some of the doctrinal difficulty in .

this area is due to the awkwardness of

classifying sexual advances as "discrimi-

nation." Harassment is reprehensible, but

title VII was passed to outlaw discriminatery

behavier and not simply behavier of which we

strongly disapprove.
The Supreme Ccurt unanimously rejected this cramped view of Title

VZI. Now Chief Justice Rehncquist wrote:

Wichout ques-i ., when a supervisgr sexually

harassas 2 subcerdinate becausa ¢f the sub-

8328 t.g.c. § &1} (erchesis added). Semator Meszenbaum cbserved:
"And you can't tell me, Judge, thet any member of Corgress said er thought
that a safer werkplace ctuld be achieved at the expense of forced sterili-
zation, Congress said no hazards in the woerkplace, but you wrote an cpinien,
which said it's ckey for a company &0 achisve safety at the exgpensa of women
Lo Sept. 18, 1987, Moming Sessicn at 22-1.

B47e3 7.2d 141, reh'g denied, 760 F.2d 1330 (D.C. Cir. 198%) (Boxk, J.,

dissenting), aff'd and remanded sub nom. Merjtor Savines Papk v. Vinson, 106
$.Ct. 2399 (1986).

55760 F.zd at 1330, 1332.
5614, at 1333 n.7.
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ordinate's sex, that supervisor *"discrimil-
nate[s}" on the basis of sex.

Judge Bork assured the Committee that "there is no ground in
my reccrd anywhere to suspect that I would not protect weomen as

fully as men."%® The record simply does not support this claim.

ere is Wo Ri v

Judge Bork has consistently maintained that he does not find
a right to privecy in the cConstitution. He has said that the
right to privacy "strikes without warning” and lacks "intel-
lectual structure.">? He has repeatedly criticized Supreme Court
decisions =-- most notably Griswold v. Corpnecticut50 and Roe v.
Ea_dgﬂ- -- which recognize that the liberty principle of the
Fourteenth Amendment protects individeal ®Zreedem of personal
chcice in matters of marriage and family life,.n82

During his testimeny, Judge Bork did not modify these radi-

cal viaws to any significant extent. T2 the cznirary, he reiter-

57106 S5.C5. an 2404.
SBgept. 16, 1987, Morning Session at 31-1.

S%mcGuigan, Judge Rebert Bork Ts a Friend of the Constitution, surms, 1

Conservative Digest at 97.

63321 U.5. 479 (1565)
61410 U.S. 113 (1973)
62:;!_. at 169 {Stewart, J., ccnowrring).
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ated his prier eriticism of the Supreme Court's decislionzs in this
araat

* * & Grilswold against Connecticut, which
established or adopted a privacy right on
reascning which was utterly jinadequate and
failed to define the right so we know what it
applies to. Roe against Wade ... contains
almost no legal reasoning.

Suppose a senator lntroduced a bill that said
every man, woman and child in this country
has a right eof privacy. Peried. ... Now the
Supreme Court, or Justice Douglas, in effect
did the same thing with the Constitution.
Nobody knows what the thing means.S54

{I])f 1 was sitting on the Court and Justice
Douglas circulated that essay about emana-
ticms and penumbras resulting in a general-
ized right of privacy. ... No, I would not
have agreed t# that cp:Ln:Lon.65

Judge Bork's objecticns to the right £ privacy are the same

sl

as before: +the right is wunstructured, *€6 "unde:ined,"57 "free-

floating,"%8 a right which “"can strike at randcm,"®9 which "comes

€lgepc. 15, 1887, Afher—ccn Sessicn at 461,

Sdgert. 16, 1587, Moring Sessicn ar 18-2,

€5gept. 18, 1587, Afterroen Sessicn at 46-1.

S6gept. 15, 1587, Afterncen Session at 11-2.

67E,q., Ibidr id. at 31-2; Sept. 18, 1987, Afternoon Sesslon at 46-1.
€8p.q,, Sept. 15, 1587, Aftermmccn Session et 12-1; Sept. 16, 1987,

Afterncen Session at 20-2.
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cut of nowhere, (and] doean't have any Tooting in the
Constitution."’® Judge Bork asserted that a general right to
privacy "is pot in the Bill of Rights,*’l fherefore, accerding
to Judge Bork's originalist philoscphy, a judge cannot "tell the
American people they may net have a law that in no way conflicts
with the written and historical constitution."72
At the hearings, Judge Bork attempted, however, to Tecast

his catagorical rejectien of the right to privacy as an objection
only to the reasconing used by the Court in Griswold:

1 was objecting to the way, Justice Douglas

in that opinien, Griswold against Connecti-

cut, derived this right. It may be possible

to derive an objection to [an] anti-

contraceptive statute in some other way, I

don't know.
sSimjilarly, when asked if there is a general right to privacy in
the Constitution, Judge Bork replied: ™Hot cne derived in that

fashion, there may be other arguments, and I den't want teo pass

vpon thcse, buz =-."74

€2gert. 15, 1987, AStermecn Sessien at 56-1.
7074, at 13-1.
7l1d. at 1-2.
7214, at a2-1.
731g. at 11-1.

7419, at 12-2.
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Judge Bork's suggestion that there might be some way of
reaching the result in Griswold and that he was only taking issue
A Y

with the reascning is inconsistent with views expressed prier to
the hearings. For example, Judge Bork has written:

The truth is that the Court could not reach

its raesult in Grisweld through principle.

The reason is obvious. Every clash batween a

minority claiming freedom and a majority

claiming power to regulate invelves a choice

between__ the gratifications of the two

groups.
In a 1982 speech, Judge Bork alsoc stated that "[t]he result ([in
Griswold and Roe] could not have been reached by interpretation
of the Constitution."’® Mcreover, when Judge Bork eriticized a
rartigular case but bhelieved the result could be zreached on
constitutional grounds, he has said so.77

Judge Bork did not, however, identify any raticnale for

Grisweid cr Pge that he would actually accept. In particular,
Juége Bork reliected the Ninth Azendment as a textial rtasis for
tha right to privacy. Csmparing the Ninth Amendment to an "ink
blct™ on the Censtitution, Judge Berk tsastified, "I don't thin

yeu cen use the Ninth Amendment unless ycu know something of what

7SBork, 321 Princivles and ivst Mmerdmert Problems, suprm, 47
rdiana L.J. at 9.

7€park, Unpiblished Speech, Catholic Unlversity, washingten, D.C. (March
31, 1382), at 4.

7ses, e.qg,, Bork, Newtral Principles and Some First Amendment Problems,

Suora, 47 Indiane L.J. at 11 (noting that perhaps the result in Pierce v.

Society of Sisters, 268 U.S. 510 (1925), “could be reached on acceptable
groandsty .
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it means."7® He added, "Thera is no evidence that I know of that
.++ that under the NKinth Amendment, the court was free to make up
more bills of rights.»7?

When pressed, Judge Bork suggested that the equal protection
clause might support a constitutional right to abortion, or
rather that such an argument might not be "doctrinally absclutely
impossible,"80 because “only women have this specific burden and
forcing a woman to carry a baby to term may be ... a form of
gender discrimination.®8l However, Judga Bork indicated
elsevhere In his testimony that gender distinctions on the baais
of physical cha:acterigtics would prokably be upheld as
"reasonable."82 l

While Judge Bork.promised that he would not overiurn certain
well-established prééedents which he considers wrong as a matter
gf Yeriginal i .‘.'.;....," ke preovided no assurances that he would not

voete to over‘:ule decisions in the privacy arsa, including Ree v.

35ert. 15, 1957, Mcrning Sessicn st 22-1.
79;@,'& 2¢-1.
 B0gert, 16, 1987, ASterncem Session at 22-1.
8l1a., at 21-1.

82see, e.q,, Sept, 17, 1987, Mcrning Session at 13-1. Irdeed, under
crrernt egual protection analysis, the Court bas declinad to hold that
classi:icatim an the hasis of pregmancy are sex diserimination. Ses
, 417 U.S. 484 (1574) (exclusion of pregmancy from a

da.sab:.lity bene.tits plan was not considered gender-basad disco-iminatien.)
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Hade. Asked if it was "[t]oo late to tear up the doctrine of
privacy,” Judge Bork stated:

some things are absolutely settled in the
law, and I told you what they are. I've told
you the incorporation doctrine is. I've told
yow the commerce clause is and so forth.
These are things of =-- not only of long
standing, but all kinds of things have grown
up around them, Any Jjudge understands that
you don't tear those things up.

When you ask me a currently controversial
issue, I cannot and I should not give ycu an
ansver.

Judge Bork evan dascribed how he would approach the decisien
whether to overrule Roe v. Wade:

If that case ... came up, and if the case
called for a brzad up or dewn [on abortion,]
I would first ask the lawyer who wants to
support the right, can you derive a right to
privacy ... in scme principle[d) fashion from
tha Constitutieon seo I know, not only whare
vou gct it, but what it covers?

* * % TF a
was geing to ke a viabla thacry, I would say
to him z ¥ te arcue whether

him,
E - - b - o ane -
this is that shzuld nst be

He indicated that he would weigh the following factors against
preserving precedant:
if [the Qecision is] wrong and ... whether 1t

is == it is a dynamic force, so that it
continued to produce wrong and unfortunate

835ept. 17, 1967, ASternocan Session at 44-2 - 45-1; see also Sept. 16,
1987, Aftermoon Session at 22-1.

84gert, 15, 1587, Aftermcon Sessicn at 46-1.
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decisions.85

Judge Berk alsc sought to defend his oppesition to griswold
by misrepresenting the historical record. Again and again, Judge
Bork insisted that there was no live issue because "the law in
Connecticut was never used"™ and "no state has ever tried to
enforce such a law."8¢ 1In fact, there was at least one prose-
cution of twe doctors and a nurse for violating the Connecticut
statute prohibiting use of contraceptives.®7 That prosecution
had serious conseguences: Nine clinics which had been providing
contraceptive services were closed and did not reopen until the
Griswold decision in 1963.88

Judge Becrk's reliance cn nenenforcement also ignored the
fact +that existence of a criminal penalty for using ceontra-

ceptives will have a "chilling effect" cn an individual's

lingness tz use conuraceptives and en health professionals!
willingness “2 oounsel patients to break the law.

Thus, it is clear that Judge Berk's views on privacy have
not undergene any "ecnfirmaticn conversicn.m Thrsugheut his

testimony, Judge Bork reaffirmed his rejection of Griswold and

BSgept. 16, 1987, Afterncen Sessicn at 22-2 - 23-1,
86gept. 17, 1587, Morming Session at 6-1,

%7sept. 18, 1987, Afterncom Session at 46-2 - 47-1, citing State V.
Helsop, 126 corm. 412, 11 A.2d 656 (1940).

83gept, 18, 1987, Afterncen Sessicn at 47-1.
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Roe and of the principle, commen to both, that "the full scope of
liberty guaranteed by the Due Process Clause cannot be found in
or limited by the precise terms of the specific guarantees
elsewhere provided in the Constitution."®? Liberty, however, is
net merely an abstract principle. To reject the right of privacy
is to deny women and men and ability to control deeply personal
decisions affecting  @marriage, child-bearing and intimate

relations.

it ent R

In articles, speeches, and interviews up to the time of his
appearance before the Senate Judiciary Committee, Judge Beork has
stated a view of the First Aunencément which, by his cwn admissien,
could "strike a chill in the heart of civil libertarians.»®9
Although his views kave scmewhat tempered over the years, as
recently as 1932 they were described by cne scholar as
vextramistn:9l

[Cjertainly ne Justice of the Suprems Court
has adopted anything close to Bork's theory

89ce v. Ullmen, 367 U.S. 457, 543 (1961) (Harlan, J., disserting from
dismissal of appeal}.

90pork, Neutral Principles amd Some First Amencment Problems, supra, 47
Indiana L. J. at 20.

Slghiffrin, The First ard E i jon, 78 Northwestern
L. Rev. 1212, 1235 (1983).

-23-
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of freedom of speach,.¥?

At the confirmation hearings, Judge Bork claimed to distance
himgelf from his radical First Amendment philosophy. He stated:
I have affirmed my full acceptance of the
Supreme Court's first amendment Jurispru-
dence, including the Brandenburg decisien.

Judge Bork's recantation echoes the "conversion" that he
claimed to experience during the Senate's 1973 hearings on his
nomination to be Solicitor General.®* Then, as new, Judge Bork
claimed to embrace the Supreme Court's First Amendment

85

jurisprudenca. ftar he had secured confirmation, however,

927a, at 1234.
S3gart. 19, 1987, A=ternocn Sessicn at 38-1.

94zn the amrent heerirgs, Judge Bork wes asked:

Senator Teamy: Mow far would vou Say You Doved from the Irdiana arcicle

in thaz 1872 pezicd

Sudge Sorks Manouk - aDout 4o wheTe the Suprema Court awrently is.m

98sent. 15, 1987, Afternccn Sessien at 2-2.

During the Senate's 1973 hearirms, Bork likewise sought to distance himself
from the First Amencment arquments set farth in Neutral Principles:

I have to insist, T am afraild that when I wrote
that article I wvas entering into a field fer tha
first time, and ... w@ying cut a thecretical

if you will, I do not know what I will
ultimately conclule in the [First Amendment]
f£iald,
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Judge Bork continued to disagree with well-settled constituticnal
doctrine in this area.96

Notwithstanding Judge Berk's “conversion,” his testlmony re-
affirms his continued rejection of Supreme Court doctrine and his
adherence to a uniguely constricted view of the First Amendment.
He continues to see the core of the amendment as political, and
only grudgingly extends protection to literary and artistic
speech. He maintains his criticisms of the Supreme Court's
treatment of pernography, and does not embrace +the Court's

treatment of prefanity. Although he claims to accept the Supreme

96ror example, in 1871 Berk had written:

[Tihe rotion thet all veluable types cf speech
migt Le protactad by tha first amendment
confoses  the comstituticnelity of laws with

their wisdem, Freedom of nen-political speech
rests, as does fresden for cther valuable fores
of hehavicr, 1mpen the enlichterment of society
ard itz elected rerresentatives, That is haydly

a tamrizle fata., At least a sccleTy Like cuts
cughi noT think so.

Neutra] Principles ard Scme First jmendment Problems, supre, 47 Indiana L.J.

at 28.

But in 1979, eight years after his initial emtry "into [the] fielad," Berk
reaffirmed, without hesitation, pesiticns set cat in his 1971 article:

I will be beld encugh to suggest that amy
versicn of the First amendment nct built on tha
political speech core, and confined by, if not
to, 1%, will either pove intellecoually
irccherent or leave judges free to legislate as
they will, both mortal sins in the law.

Bork, Unpublished Speech, "The Individual, the State and the First Ameryiment, "
Sunps, at 9.  Bork procesded to reassert his 1971 criticiasm of Supreme Court

.
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Court's decision in PBErapdenburg v. ohio,®’ he continues to

criticize its reasoning.

cal Core

Over the years, Judge Bork has repeatedly stated that the
First Amendment protects only speech that relates to the poli-
tical processes pandated by the Constitution.®® He continues to
assert that: "[E]verybody accepts the fact that the First Amend-
TMent starts from a political core."99

Most legal scholars do not share his fundamental premise.
Rather, they place emphasis on a core of individual freedom——
the right to self-expression and self-fulfillment -- which Judge

Bork finds novhere in the First Amendment.l90

Areiged c ~_~.EI§§-;- on
Consistent with Judge Berk's view that the First Amendment

srimarily protzcts speesh essential tr tha ryepublic, Judge Bork

97395 1.5, 444 (2969).

985ee, e.q., es cme

supra, 47 Indiana L.J. at 20; Bork, Urpublished Speech, *The Irdividual, the

State and the First Amendment, supra, at 8.

9Bgept 17, 1587, Aftertocn Sessien at 31-1,

100pmtessor Themas Emerson, for eermple, Judge Bork's former colleague
at Yale Law School ard ana of the most influential Flrst Amerdmert schala: of
this generation, dbes nat o in the First Anendment a 'pnllti:al core."  See,
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has only grudgingly -- and recently =-=- said that he would extend
protection to artistic expresslen. As late as June 10, 1987,
Judge Bork stated in a public interview that artistic expressien
is only at the outermost periphery of the First Amendment,101
At the hearings, Judge Bork stated:
[Tlhere are all kinds of forms of expression,
discoursze, literature, that seriously affect
the way we view our society and the way wa
view ourselves, and so_forth. And I am will-
ing to protect that.l
Judge Bork suggested that he would extend First Amendment
protection to artistic speech, even if the speech did not, as he
had previously regquired, "“feed into the way we govern our-
selvest:103
Sen. Leahy: ... Then is the relationship tc the political

rrccess irrelevant tc whether government
could ban the publigatisn?

Judge SorX: Under current law, it is, and its a law that
I accept.
~“—Lr-cac*-:atac‘. Transcript, Public Mffairg Talevision, Inc., Movems:  Io
Seazsh of 2107 Stricglv Spesking, AtTicrmey Ganeral Edwin

¥eese ard Sudce Rcbert Bork (Airoate May 26, 1967).
1025ent, 17, 1987, Morning Session at 7-2.

10%npaginated Trarscript, Public Affairs Televisicns, Inc., Movers: In
gearch of the Constitution #107 Strictlv Speaking, Attomey Gereral Edwin
Meese aryl Judge Robert Bork (Airdate May 28, 1987). Earljer, Bork would only
protect espression that directly “"feeds the demecratic process," which he said
coes not include "™works of art™ because their relatianship to the political
process is “indivect® apd, thws, do not differ from "sports or husiness." See
2lso Bork, Unpublished Speech, “The Individual, the State and the First
Amerdment, " supra.

104gamt. 17, 1987, Morning Sessicn at 31-2.
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Judge Bork's explanation for hils new view does not suggest
commitmaent to elther principle or original intent. Rather, he
testified that to base First Amendment protection on the

relationship between artistic speech eand the political process

would
place too great a burden upon courts to sit
down and ask wvhether this thing feeds the
democratic process.
EBrofanity

At the same time, Judge Bork did not modify his view that
the First Amendment allows a local community to ban speech it
f£inds offensive. = cne point, Judge Bork implied that the First
Amendment wculd protect speech considered morally cffensive if it
embodied pelitical content:

[I]1f ycu read +the 7Troui ct ricoran by

Hiller, you find a lot of stuff in
'-5 -.a11y PA"**\FQ'I . S5 t:a:

those things wouid be procected, 158
Neve:‘:.. eless, JSudge Bcrk apparently ontinues o vreiect

105geet, 17, 1987, AStermocn Sessicn at 31-2; See also id. at 32-1.

106gere,. 17, 1987, Afterncen Sessicn at 30-2. This positden is
inconsistent with Bork's pricr analysis. In 1978 he argued:

Tha notion that expressicn mast be protacted if,
jnadditimtoponmgra;hyard:scemity, it
containg an idea is equally unsupportable...
{I]tm:dlyseensdmwtosaythatidm
may in many ways, but not in a
c:ntnftorthaobscme"

Bork, Unpublished Speech, "The Individual, Tha State and Scme First Amendmert
Preblams, " supra, at 1S.
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Justice Harlan's famous decision in ;_Qngn_v,ign:min.lo" in
reversing the criminal conviction of a young man who wore a
jacket bearing a four-letter expletive to describe this country's
draft policy, Justice Harlan had quoted Justice Frankfurter:

"iOlne of the prerogatives of American

citizenship is the right to criticize public

men and heasures -- and that means not only

informed and responsibla speak foolishly and

without moderation.»l
Judge Bork, by contrast, would permit tha government tc punish
even political speech ~- Cchen was given 30 days' impriscnment--
where the mode of expressicn is less than genteel.

50, teoo, Judge Bork reiterated his disapproval of Hess v,
Zndiana,199 yhere the Court protected a political activist's use
of a profane word in the presence of a sheriff during a political
demonstration. Even the diszent in Hess did not object te the
usa of profanity in thea circumstancas presented. Judge Bork,
hcowevar, tastifiad:

I'm= =n

-

¢ wi¥l [abcut] Hess v. Indiana.
That's a case cf obscenity in the public
streets. ...120

Thus, Judge Bork continues to read the First Amendment in a way

107:03 v.5. 15 (1571).

1C61a. at 261, quoting Baungartner v. United States, 322 U.S. 665, 673-74
(1544) .

109414 v.5. 105 (1573).

noSept. 17, 1987, Afternccn Sessicn at 38-1. See also Sept. 16, 1987,
Afternocn Session at 7-2; id. at 10-2.
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that allows a local majority to punish minorities for using words
that the majority finds offensive, even in the context of

pelitical statements,lll

Pormography
In equal measure, Judge Bork reafflirmsad his unuj‘.llingness to

y

extend First hmendment protection te sexual expression protected
by court precedents:

Sen. Specter: In ... 1984 ... you say you continue to think
obscenity and pornography do neot £it the
rationale for protection. ... Have you
changed yocur view on that?

Judge Bork: Fo, I have not, Senator.ll2

Judge Bork's explanaticn feor denving pretectlen to
pornography is dirsckily counter %2 his exglanation for extending

pretection %o artistic expressicon. Judge Bork would deny

Llgematoy Teaky asked why, in Fimsew v, Eawwe;, 795 F.2¢ 1450 (D.C. Cir.
1976), Juoce Bork had wmbeld "a soatote which seyfs? oo dmexican=:  YWou cEn
szy certalin thines but net cther tiines, ' Sept. 17, 1987, ASterhocn Sessiem
at 27-1. Berk answered:

voo I tried 5 ezl with that concern. In a way, saying,
"You may not say amything," Is a more restrictive
statu[tle than sayitg, "You may not say - you may not
insuit a foreign govertment.”

Sept. 17, 1987, Aftermocn Sessicn at 27-1.
Senater Leahy, echeing Supreme Court doctrine, remarksd:; "I find it zore

chilling to say that "We will select what couid be said." Ibhid. The Supreme
Court has grantad certiorari., See Boos v. Barry, 107 S.Ct. 1282 (1987).

1llzamk, 16, 1987, Afternocn Session at 11-2; see also Sept, 17, 1987,
Afternoen Session at 34-1.
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protection to pornography because:

The attitudas, tastes and moral values incul-
cated do not stay behind in the theatra. A
change in ... attitudes toward sex, marriage,
duties toward children and the like may be
surely felt as bharm ... But again, I'm
talking about pernography.®}13

Judge Bork would protect artistic speech because:

[Tlhere are all kinds of forms of expression,
discourse, literature, that seriously affect

the way we view our society and the way we
view oyrselves, and sg‘forth. And I am will-

ing to protect that,

In denying protection to pernography, Judge Bork would allow
the loczl majority broad power to regulate matters of "morality
and civility.“lls His expansive view of peornography could
expower a local community o suppress great literature =-- UJlvsses
or Iropic of Cancey -- simply because the language "“offends[s]
11K

the sgueamish,."- Neither werk, c¢f course, deals with our

scciety or how we view it.

;4131"] ™3 §"‘~ed"e1ge g"‘i CE’QV§"§]'V§ §b§§cb

Iy,
Lldgert. 17, 1987, Morning Session at 7-2 (emphasis added).

v 1153?rk,tkzxtaishgd Speech, Att-ormey General's ccnference, Williamshary,
a. {1986).

Lspid.
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For the first time *in public”ll?, Judge Bork stated his

agreement with the Brandepburg v. Ohjoc "clear and present danger™
test: .

Sen, lLeahy: Do you agree with the Brandenburg case?

Judge Bork: Yeah, I do,118

Judge Bork described his prior disagreement with Brandenburg
as follows:

I think what I thought was wrong with
Brandenburg then [as set forth in Bork's 1978
speech was that it didn't take sufficient
account of the dangers. ... I now think that
Eg%a society is not susceptible to that ..."

Judge Berk's testizony is inconsistent with views expressed
prier to the hearings, in which he categorically denied pro-
tection to subversive speaech as a matter of constitutional law
and saw the Iissve cf "dangers"™ as merely a prudential cocncern
relevant *to> legislative judgment. Judge Bork wreote in 1971:
"advocacy cf law visiation does not qualify as pelitical

speecn."220 s 2 1579 steech, Juége 3ork alsd stated:

Hess and Jrandepburg are fundamentally wrcng

interpretations o¢f the First Amendment.

W7gert, 16, 19587, Afterncon Sessicn at 7-2.
1lasept. 16, 1987, Afterncen Session at 6-1.
11974, at 8-1, 8-2; see also jd. at 6-2.

L20pork, Newtzzl Principles and Some First Amendment Prcblems, guppa, 47
Irdjana L.J. at 31l. See also jd. at 34 (there is no plausibdle analysis to
show that subversive advocacy merits constitrtional protecticn.)
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sSpeech advocating the forcible destruction of
democratic government or the frustration of
such government through law violation has no
yaluys in a system whose basic premise is
democratic rule,l2l

Judge Bork attempted to minimize the importance of this

unexpected "conversion":

This isn't a great change of mind. ... I

accept the fact that the Supreme Court has

added an additional safeguard for free

speach, advocating lawlessness.
Under questioning, however, Judge Bork conceded the significance
of this shift:

Sen. Specter: There is really an encrmous difference
between the principles you articulate ... and
what the clear and present danger test ...
and Brandenburg stands for, isn't there?"

Judge Bork: Oh, that's correct, Senator L.a123

Undeterred, Judge 2ork tried 4o narrow the gap between his
well-Xnewn views and his current peosition by mischaracterizing

the Brandenburz fest. He said:

Erandenburg, I suprpose, lies scmewhere in the
spectrum keiween =y positicn_ ... and the
clear and present danger test.l24

Senator Specter set the recerd straight, pointing out not only

123perk, Umpublished Speech, "The Individual, the Stats, ard the First
Emencment, " supra, at 21 (emphasis added).

122gept, 17, 1957, Afternoen Sessian at 29-2.
123gept, 17, 1987, Afternocn Sessicn at 36-1.

L247a, at 37-1.
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that Brandenbuyrg embodies the Holmes-BErandeis clear and present
danger test, but also that Judge Beork himself had earlier
acknowledged that fact.125 1n a 1979 speech, Judge Bork sald:

The Holmes-Brandeis positlen held that vir-

tually the only harm caused by speech that

scciety can protect itself against 1s the

prospect of imminent violence. ... {TIhat

reading was imposed upon the First Amendment

in the 1last year of the Warren <Court in

Brandenburg v, ohie.126

Despite Judge Bork's acceptance of Brandenburg, he continues

to believe that the case was wrongly decided: “All I am telling
you is I now accept as a judge the position that the law has
reached. ... 3ut that does not mean that I have akandoned my
original critigue of those theories."l2?7 This leaves open the
question ¢f how Judge Beork would handle issues in future cases
that conflict with his restricted neotion of what should be

protected by the First Amendment.

Judga Bork's life-long ocopposition to affording expansive

12574, at 40-2.

126Bcrk, Unpublished Speech, "The Individual, the State and the First

Amercment, " suya, at 21. legal scholars generally recognize that Brapdeniany

anbcdlsarﬂﬂmgoesﬂigﬂdybeymﬂﬂu}blmes-mﬂamcleararﬂpr&aﬁ

1275ept, 17, 1987, Afternoon Sessicn at 40-1.
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protection te free speech should be given far greater weight than
any last minute statement offered at the hearings. The
inaccuracies, inconsistencies, and distortiens that mark Judge
Berk's testimony suggest less a jurist who has evelved in his
acceptance of Supreme Court doctrine than a person unable to
rationalize a hastily adopted stance. And despite recantations,
Judge Bork in fact reaffirmed his fundamental opposition te a
number of key Supreme Court doctrines in the First Amendment
area. At bottom, his ambiguous reformulation would permit Judge
Bork to give the majority broad power to censor speach in the
name of "community moralityvl28 or tha "soclal agenda,”l29 and

so chill the creative and dissident voices of America's people.

Lifperk, Urgublished Speech, University of california, SZexkeley, Ca.
{(Apr. 29, 1585), p. 7.

2%%crk, Statemert to tThe Serate Judiciary Committee, Sept. 15, 1987,
AZtevmerw Segsicn, In his coen "l; scatament, Julge Bork said that judges
nesded to be restrained frgm reading -alues ints the Constitution. When a
jusge finds values that the f£ramers ard ratifiers did not put there, he
Ceprives the pecple of their liberty, He characterized that liberty as the
"libe:'yo:mpaopletossttwrwnsndalaqmﬂathxua;hﬂusam
of democracy.®” In his speeches ard writings Judge Bork has put the societal
liberty intearest guite differemtly. He has made it quite clear thet he
believes that "one of the freadoms, thequrfreadm, of our kind of society
:.sﬂ:efraadanofchometohaveapubhcmllty Seq Bork, "Tradition amd
Morality in Censtitutional Iaw," American Enterprise Institazte an Public
Folicy Research (The Francis Boyer lecture of Public Folicy 1984), at 9.
Thus, his uyse of a more benign texm "soclial agenda™ may be an attempt to
soften =— if not hide — the omre of his judicia) philoscphy: that the
Constitrtien was principally desigmed to permit the majerity the liberty to
acoomeligh jts cojectives, and that the principal liberty of the majority 1s
to mandate morality. See Bork, "Tradition mnd Morality in Comstifnrcionsl
Lawr, " supe; Bork, Morality and the Judge, Harper's 28, 29 (May 1985).

- 35 =



4090

e en

Over the years, Judge Bork has offered an extreme view of
exacutive power which severely limits Congress, the courts and
our c¢ivil liberties. At the hearings, Judge Bork did not retreat
from those views,

Judge Bork reiterated that he would allow the President
broad power, unfettered by congressional restraint, to use mili-
tary force in foreign affairs., Judge Bork testified that the War
Powers Act would be unconstitutional if "it leads to micre-~
management of tactical decisions in a conflict by Congress."139
When gquestioned akout his statement that it would be
"uncecnstitutional for Congress +to sStop the President from
inveding Cambedia,"13) gudge Bork replied:

..+ AS *ar as Vietnam is concerned, Congress

could have cut off the funds and ended that

war whenever. ... My only question was the

questicn cf tactics within a war.
The ex+tent of Presidential power that Judge Bork asseris ils made
clear by his statement in 1571:

It is completely clear that the President has

complete and exclusive power to order

tactical moves in an existing conflict, and

it seems to me equally clear that the
Cambedian incursion was a tactical maneuver

130gept. 19, 1987, Afternocn Sessien at 15-2, 20-1. See also Sept. 17,
1987, Morming Sessien at 16-2, 17-1.

Dlra, at 17-1.

B2mhig.
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and nothing more.l133
Judge Bork's testimony that- - Congress cannot raestrict the
President's tactical moves is especlally significant since Judge
Bork beliaves “tactics™ to include invasion of a soveraign natien
with which we are not at war.l34

Judge Bork alsc reaffirmed that he would accord the execu-

tive exclusive power in other contexts as well. Thus, Judge Bork
repeated his view that Congress could not require the government
to obtain a warrant before engaging in slectronlic surveillance of
United States citizens in a national security case:

Sen. Kennedy: In‘1§78 you testified ... "The plan of bring-
ing the judiciary a warrant requirement ..
into the field of foreign inteiligence is ...
a thoroughly bad idea and almost certainly
unconstituticnal ..." ... Have you [since}
expressad a cifferent view regarding the Act?

Judge Bork: I don't recall that I have Senator, but let
me explain that view. EIvery President ...
since Franklin Roosevelt has claimed the
power to engage in electronic surveillancg of
Zeraign agents without a cours werrant...-23

ithouch Judce Bork dutbed the warrant requirement a "had

idea,¥ the Senate had voted in its faver, 95-1, and FBI and now

CIA Director William Webster said it had "worked beautifully,n136

33pork, Comparts on the Jecalitv of U.S. Acticn in Cambedia, 65 Am. J.
Imt'l, Law at 79-80 (1S71).

L4zpia.
L3Sgert. 17, 1987, Morning Sessicn at 17-2.

13614, at 38-1.
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Judge Bork alsc continued to insist that executive actien
can be shielded from the checks-and-balances of public scrutiny.
The Supreme Court in United States v, NWixonl?? has recognized a
limited privilege on behalf e¢f the President to immunize con-
fidential presidential conversations from disclosure. Scholars
have criticized the privilege, neting that it is "menticned
neithar in the Constitution nor in the constitutional
debates.”13® Judge Bork, by contrast, testified:

+es I think I said there was reason to
believe that those officials who are part of
the presidency, and vho cempunicate with the
President, might have executive privilege to
that extent.l3?

Judge BorX suggestad that he did not approve delegation of
the privilege o executive agents.l4C This testimony, however,
is inconsistent with views expressed as a judge., Just this year,
Judge Bork wrote:

If, as it appears, CXS's rulemaking oversight
hera a% issue is a delegation [by the
President], this cdelegaticn To be effective

should egarzy with it the delagztion cf the
Presicdent’s constitutional privilege.

137418 v.5, 687 {1574).

138rrive, American Constititicnal Iaw 202 (1578).

139gept. 15, 1987, ASterncon Session at 22-1.

14omig_

141450 fe v. hert. of Health and Muman Services, §15 F.2d 1527, 153% (D.C.

cir. 1987) (Bork, J., dissemsing).
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Judge Bork's expansive view of executlve power was alsc
evident in hils testimony on the so-called Saturday Night
Massacre. In defending the legality of hils decisicon to fire the
Speclal Prosecutor, even though contrary to a regulatlon that haad
the force and effect of law,l42 Judge Bork sald:

[Tihose cases {[holding that an executive

department may not discharge cne of 1lts own

officers in a manner inconsistent with 1its

own regulations) do not apply to a case where

the President orders him -~ the President

gives an order to abolish the reg‘ulation,

which is, in effect, what happenea.lid
Judge Bork himself recognized that the regulation had not been
amended or eliminated. Aas the Supreme Court put 1t, "As long as
[the] regulation is extant it has the force of law.*l44

Judge Bork did net express a view on the constituticnality
of the Independent Counsel aAc%.l4% However, he denied that his

1873 criticlsms of a proposed special prosecutor act would apply

42 the current ack.l4$ These earller criticisms focused on

14250k, 16, 1987, Morming Session at 1-1.

1437a, at 2-1.

d4ynired states v, Nivon, 418 U.S. €83, 695 (1574).
1e5gept. 17, 1987, Mormirg Session at 15-1 - 19-2.

14613, at 19-1.
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control of the prosecutor by the courts.14? However different in
detail, the Independent Counsel Act still involves 3Jjudicial
contrel over the prosecutor's appointment and terminatien, to
which Judge Bork had earlier objected.

Judge Bork's testimony offered a spirited defense of an
imperial presidency, which exercises power at the expense of
Congress. His negative view of Congress, formed as an antitrust
lawyer, seems never to have altered. In the antitrust context,
Judga Bork wrote:

That the lawmaking process has performed
inadequately ... [is] both self-evident and
an understatement ...

Congress as & whele is institutionally in-
capable o©f the sustained, vigerous, and
consistent thought that the fashioning of a
national antitrust policy reguires. ...148

He added:

Large bodies simply @o not reason coherently
together. ...

[AJny future econgressional rvarziciration is

jny

likely to make matter worse ...

The fact that the lawmaking process has not
worked well in antitrust may have signiri-
cance beyond the bounds of that rield, 149

Judge Bork's testimony, calling for unlimited presidential power,

47 mia.
148pork, The Antitgust Paradox A Policy at War With Jtself, 409, 412
{1578).

14974, at 422, 413, 417.
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in no way rapudiates thils basic dimunition of the role of the

Congress.

isre i ole © eced
Judge Rokert Bork has made a career out of criticlzing and
calling for reconsideration of landmark Supreme Court decisiens
that he considers unsupported by the text of the Constitutlen or
the intent of its framers. Until the hearings, Judge Bork had
not sceen the doctrine of gtare decisjs as an impediment to
reconsideration of "unconstitutional® decisiens. In his view,
judges "have a right, Iindeed a duty, to require a basic and
unsettling change when the Constitutiecn, fairly interpreted,
demands it."150 1Indeead, prior to the hearings, Judge Bork urged
that *"[dlemocratic responses to judiciel excesses prohably must
come through the replacement of judges who die or retire with new
iudges cf different views,w151
In his rtestimeony, Judse Bork attempted to moderate his
extraze views on precedent and gtare decisis. In his opening
statement, Judge Bork described his judicial philoseophy in the
following terms:
{Tihe judge must speak with the authority cof
the past and yet, accommocdate that past to

the present. The past, however, lncludes not
only the intentions of those whe first made

. YOpark, Unpublished Speech, Sevemth Circuit Judicial Conference,
Chicago, Illincis (1981), at 7.

151pork, Judicial Review ard Democracy, Society 5, 6 (Nov./Dec. 1986).
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the law; it also includes those past Jjudges

who interpreted it and applied it in prior

cases. That is why a jlud_‘ga must have great

respect for preceden(t).
Judge Bork assured Committee members that he would not lightly
overrule decisions he had sharply criticized only months before.
To this end, he stated that "a case should not be overruled
unless it was clearly wrong and perhaps pernicious ... in the
sense of having dynamic force ... that would produce new wrong
decisiens."153  Judge Bork also testified that "a number of
facters counsel against overruling:"

For example, the developmant of private

expectations on the part of the citizenry.

Is [there] an internalized belief in a right?

The growth of instlitutiens, governmental

:.nstltu"ions, private institutions, around a

ruling.
Judge Bork gave few examples of doctrines it is "simply too late
to go back and tear ... up."15% These include decisions
interpreting Congress' power %o reguizte under the Commercs

Clavse,*36 she legal +tender cases,l-'” and the incorporatien

1525k, 15, 1987, Afterncen Sessicn at 6-1.
1535, 17, 1587, Morming Sessicn at 3-1.

L54gert, 16, 1987, Afterncen Session at 22-1 - 23-1; see also Sept. 15,
1987, Afternoon Sessien at 23-1 ~ 23-2; Sept. 16, 1987, Morning Sessian at 36—
1.

158gert, 1%, 1967, Afternoon Sessicn at 8-1.

15 , id. at 8-1 - 9-2; Sept. 16, 1987, Morming Sessiom at 37-1; Sept.
17, 1987, ._emocn'n Sessicn at 238-1; Sept. 18, 1587, Morning Session at 2-1.
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doctrine.158

This new-found respect for precedent appears to be another
example of "ecenfirzation conversion.® For over 35 years, in
speeches, articles, interviews and authored opinions, Judge Bork
has displayed little respect -- and often outright contempt—-
for prECedent and for the doctrine of gtare decisis. After a
speech at canisius College in 1985, Judge Bork responded as
follows to a questicn about the role of precedent:

i don't think that, in the field of constitu-
tional law, precedent is all that important.
... {I}f you become convinced that a priler
court has misread the Constitution, I think
it's your duty to go back and correct it.
Mereover, you will, from time to time,
get willful courts who will take an area of
law and create precedents that have nothing
to do with the meaning of the Csnstitution.
If a new court comes in and says, “Well, I
respect precedent,” which has a ratchet
effect, with the Constitution getting further
and furtlher and further away from its origi-
nal meaning because scme judges feel free to
make up =new constituticnal law and other
judges, in the name ¢f judicial restraint,

I_dogntt +hink mrocedent is 211 that

ihe I oS wer rivi

getr back %o that,+?

Although Judge Bork attempted to downplay the significance of

157p.q., Sept. 15, 1987, A*ternoon Sessiop at 8-)1 - 8-2; Sept. 18, 1987,
Morning Sessicn at 3~1.

138geme. 17, 1987, Aftermeon Sessicn at 44-2: Sept. 18, 1987, Merming
Session at 3-1,

159gert, 18, 198, A™ermccn Session at 4-1 - 4=2 (axdio tape played at
hearings) (emphasis added).
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this statement -- calling it "a quick answer," "not a prepared
statement"16? .- it 1s consistent with the digrespect he has
shown over the years for “non-origlnalist" precedent. For
N

example, In remarks made this year to the Federalist Society in
Washington, D.C., Judge Bork also stated: "I would think that
our originalist judge would have ne problem overruling a non-
originalist precedent, bhecause that precedent, by the very basls
of his judicial philosephy, has ne legitimacy.*186l sgimilarly,
in an interview in 19$85, the following exchange toock place:

Q: But subject to that kind ¢f prudential restraint where
people have relied on precedents or bodies of - legal
doctrine, your view would be that a justice is entitled
as part cf his responsibilities to reexamine
constituticnal questicns de neve?

Az I think that's +true of a justice and true of a lower
court judge, unless he's bound by Supreme Court prece-
dent, fter 2all, there 2re a lot e¢f considerations
that go inte it, t ote 2 els
obligati bag; i £ ituti
simpiv to wrecedent.

This view of precedent follews from Judge Beork's premisa that

"original intent is the only hasisg for constituticnal dacision-

16°Sept. 18, 1887, Afcernccn Sessicn at 6-1,

16 rangeri; , Speech to Federalist Secciety, Washirgton, D.C. (Jan. 31,

1987), p. 126€.

1621 amovara, "A Talk With Judge Rebert H. Bork," supra, § District Iawyer
at 32 (emphasis addad). See also Parmes v. Kline, 759 F.2d 21, 56 (D.C. Cir.
1585) (Bork, J., disserting) (™the ultimrte scurce of constitutional
legitimacy is campliance with the imtentions of those who framed and rakified
our Constitution®).
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making."163
When confronted with these conflicting statements, Judge
Berk peinted out that in many of his speeches, and in the
interview guoted above, he has indicated that the Commerce Clause
cases should not be overturned, even if they are inconsistent
with the framers' original intent. However, Judge Bork has not
based this position on a general respect for precedent. Rather,
he has simply recognized that these are "constitutional decisions
around which so many other institutions and people have built
that they have beccme a part of the structure of our natien® and
it is simply toe late to ovarturn them.184
on the basis of griteria used In his testimeny, Judge Bork

has left himself Zfree to "tear up" any precedent he considers
“pernicious” as well as wrong. His view of stare declisis in fact
leaves the Bill =f Rights vulnerable. Judge Bork has written:

[Tire covrts' “reatzment cf the Bill of Rights

is thecretically the easliest to reform. It is

nere that the concept of oricinal intent

provides guidance to the courts and also a

powerful rhetoric to pursuade the public that

the end to [judicial} imperialism is recuired
and some degree of reexamination is

desirable.
183pary, hhvbyvh! Iaw, Cricd Intent, and i i , S\Jpra,

23 san Diego Law Review at 823,

. 1641acovara, "A Talk With Judge Rebert H. Bork," supra, 9 District Lawyer
at 3z.

185park, Urpublished Speech, "Federalism,” Attorney General's Conference,
Williamekepy, Va. (Jan. 24-26, 1986}, at 9.
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Particularly in view of his originallist phlleosophy, Judge Bork's
testimony provides ne assurance that the doctrine of gtare
ﬂggigig would prevent a Justice Bork from conducting "a general

epring cleaning of constitutional law,"166

Congclusion

COver the years, Judge Bork has made expllclt the extreme and
unconventlional nature of his radical judicial philosophy. As the
Senate Judiciary Committee confronted Judge Bork -- and more and
more Americans dlscovered that Judge Bork is far from the pain-
strean of contemporary legal thought -- Judge Bork atiempted to
distance himsel? frem his own philosophy. He alsoc sought to
minimize the importance of judiclal philosephy to the work of the
Court.

By ceontrast, before the hearings, Judge Bork underscored
that the futura c¢f the Suprems Cour:t -- and sc of cur liberties-
- depends on the judicial rphilesophy of these who would assune
the role of Justlce., Bork wrote:

The only real ceontrcl the American people
have over their judges is that of criticism-
= criticism that ought to be Informed.
Criticism focused not upon the congeniality
of political results but upon the judge's

faithfulness to their assigned role. Judges
ought to make explicit how they percaive

166promeniurg v, Zech, 746 F.2d 1579, 1580 (D.C. Cir. 1984).
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their assigned role.l57

He alsoc stated:

We appear to be at a tipping point in the
relationship ©f Jjudicial power to democracy.
The opposing philosophies about the role of
judge are being articulated more clearly. ...
The future rele c¢f the American judiciary
will be decided by the victory of one set of
ideas over the other.l6®

Despite moments of “confirmation conversion,™ desplte
recantations and ebfuscations, Judge Bork's judicial philosephy
has remained radical and extreme and is unlikely to undsrge
significant moderation. Again, Judge BorX has written:

*# » + Tt may be that the Court is not a
particularly good place for rethinking
philosesphies. Cases and subjects {come] up
in almost randcm corder and the press of work
is heavy so that rethinking, really rethink-
ing an entire philosophy must be next to
impossible. The Justice mus% usually live eon
such Intellectual capital as he already
possesses, rather than accumulating more. 359

145

The grsunds fsr the confirmatien decisicn by the Senate,
thereZore, remzin JSudge Bork's lifetime c¢f werk, including a2
judicial philesophy that would radically alter the role of the

Supreme Court as a guardian of ocur liberty. If his philescphy

167pork, The Constitution, Original Intemt, and Foomemic Rights, supra,
23 San Diege L. Rev, at B24.

ISSE'Ld'

16%pork, "Inside" Pelix Franlcfurter (Bock Review), 65 Fublic Imterest
108, 112 (Fall 198l1).
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were to prevall, 1t could sericusly jecpardize the fundamental
rights and freedoms of today's Americans and those of generations

to come. His nomination should be rejected by the United States

Senate.
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STATEMENT OF MARVIN E. FRANKEL
FQOR THE AMERICAN JEWISH CONGRESS
ON THE NOMINATION QOF JUDGE ROBERT H. BORK
BEFORE THE
COMMITTEE ON THE JUDICIARY
UNITED STATES SENATE

SEPTEMBER 30, 1987

I am a practicing lawyer in New York City. I have at
times in the past been a federal district judge (1965-78) and a
professor at the Columbia Law School (1962-65). I am Chairman of
the Lawyers Committee for Human Rights and a board member of
several other human rights organizations. I am a co-chalr of the
Commission on Law and Social Action of the American Jewish
Congress. I appear here today on behalf of the latter
organization in support of our position that the Senate should
withhold its consent to the nomination of Judge Robert H. Bork
for the post of Assoclate Justice of the Supreme Court of the

United States.

The American Jewish Congress is a membership organiza-
tion founded in 1918 to protect the religious, political and
aconomic rights of Jews and to promote the principles of
democracy. Given our own history and our fundamental beliefs, we
have acted always on the conviction that the civil and religious
rights of Jews can be secure only if the rights of all Americans
are aqually secure. We have been concerned especlally with the

freedom of conscience -- the freedom to think, to worship or not
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to worship, to believe or disbelieve, as each individual human
being determines for himself or herself. It is our conviction
that this freedom is best safeguarded by the constitutional
principle separating religion and government from each other. In
a nation of minorities, we cherish the vital premise that the
mcrality of the majority must not control or dictate private
thought, belief, or conduct that does not injure or infringe upon
others. Beyond that, we have been devoted consistently to
advocacy against racism and on behalf of poor people and other
disfavored groups suffering indivicus treatment, neglect, or
oppressicon at the hands of those who exercisa the authority of

government.

We have over the years supported our ideals in scores of
briefs submitted to the Supreme Court of the United States --
often as a friend of the Court, sometimes as counsel to a
party. In this way, we have been privileged to participate in
many ©of the wonderful cases through which the Court has
implemented the great freedoms and the great rights protected by
the constitutional jurlsprudence of the last half-century or
80. A representative but by no means complete sampling of such

cases would include the following:

° Shelley v. Kraemer, 334 U.S. 1 {(1948),

barring court enforcement of racially

restrictive covenante.

-2a
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McCollum v. Board of Education, 333 U.S.

203 (1948), holding that a "released
time" program permitting religious
instruction in public schools violated

the Establishment Clause.

Burgtyn v. Wilson, 343 U.S. 495 (1952),

recognizing Firgt Amendment protection
for motion pictures, despite thelir status

as entertainment.

Brown y. Board of Education, 347 U.S. 483

{1954), holding unconstitutional "separate

but equal” public schools.

Flast v. Cohen, 392 U.5. 83 (1968),
upholding taxpayer standing to challenge

governmantal aid to religious schcols.

Shapiro v. Thompson, 3%4 U.S. 618 (1969},

invalidating residency requirements for

walfare beneficiaries.

Wisconsin v. Yoder, 406 U.S. 205 (1972),

upholding the Free Exercise right of the
Amish to remove their l4-year-old

children from public schools.

-3~
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. Doe v. Bolton, 410 U.S. 179 (1973),
striking down limitationa on abortion

rights.

e Agullar v. Falton, 473 U.S. 402 (1985),

barring the use of Title I funds for

ramedial courses in religious schools.

° Edwards v. Aguillard, 107 5. Ct. 2573

(1987), striking down on establishment
clause grounds a law mandating "balanced
treatment” of creaticonism in the public

school curriculum,

This sampling of our work in the Supreme Court reflects
the human and constitutional valuas that have led us to conclude
that we myst oppose the conPirmation of Judge Bork as an

Assoclate Justica.

-

Wa have come to this sobering conclusion by comparing
. .

the basic premises and rulings of the Supreme Court during the

last 40 years or %0 with the extensive expressions of Judge x

“F

Bork's approach to the Constitution-.and the judicial process..

The comparison leads compellingly to these atark propositions:

First, Judge Bork has been in sharp, often acarbic and
even somewhat scornful, disagreemant with almost all of

the landmark cases safeguarding human rights -- the

—4-
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security, dignity, and autonomy declared in those cases

to be the entitlement of all human baings.

Second, Judge Bork would deem himself commissioned as a
Justice of the Supreme Court -- and probably driven by
his principles -- to overrule at least some of these
gignificant caseﬁ because they lack warrant in the

"originalist" position he espouses.

Third, as undecided questions under the Pill of Rights
come to the Court in the long years ahead, his approach
may be expected to reflect the hostile and grudging
reaction to human rights claims that has characterized

higs steadily expressed philosophy in the past.

In short, upon the extensive evidence from which
predictions of this nature must be fashioned, we are driven to
foresee that Judge Bork would be a potentially decisive voice and
vote for turning the constituticnal clock back to where it was
before the vital advances of recent years. This is unguestion-
ably the forecast upon which his nomination has been made. The
President and his chief legal officers have proclaimed forcefully
and repeatedly their resclve to undc many of the constitutional
landmarks we cherish by seeking to have overruled decisions they
denounce as departures from the Framers' "original intent." They
have made no secret of their purpose to pursue this objective

through one of the few available means, as it has been noted by

—5-
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Judge Bork himself among others -- namely, the appointment
pracess.é/ This 15 & reality surely embraced by the
Constitution. But the Senate’'s role of “advice and consent” is

on no different plane.

The President has chosen to exercise the appointment
power with the seeming purpose to effect deep and radical changes
in the course of our constitutional history. This has happened
on rare occasions in our past -- as in Franklin Roosevelt's
tenura. At every such juncture, the Benate must judge in its
collective wisdom whether the sharp change of course is in the
Nation's beat interests, not only for the soment but for a long

tima to come,

At this stage of the hearings, I shall try to minimize
repetition of the materials this Committee has reviewed at
length. My effort will ba to summarize in concrete but
reasonably brief terms the major factors underlying the position

of the American Jewlsh Congress.

1/ Bork, Judicial Review and Democracy, Society 5,6 (Nov.-Dec.
1686).

—6-
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On overruling or confining
the great precedents

If he is confirmed as an Assoclate Justice, Judge Bork
will enlist in a taxing and often agonizing process. After all
the briefs and arguments and conferences, he will be called upon
to vote as his judicial conscience dictates. That means he will
be consulting in the end his deep professional convictions con-
cerning the Constitution, the laws and, above all, the judicial
process. So it was to be expected that this Committee and the
Nation would be looking with interest at his extensive public

expressions on these subjects.

Ag the Committee well knows, during the recent years
when his name has figured prominently on the list of potential
candidates for the Supreme Court, Judge Bork has spoken
repeatedly and vigorously on the relevant subjects. Addressing
some of the decisions most highly prized by human rights
advocates, he has saild they were not and are not "legitimate;"
that they are "unconstitutional:" that many of them amount in
their lawlessness to "limited coups d'etat." Such strong
characterizations, among others, have been applied to cases
involving the right of abortion, marital and other privacies, the

principle of cne person, one vote, the rejection of "illegitimacy"

-7~
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as grounds for invidious treatment under the law, and other

decisions extending rights of individual dignity and antonomy.zf

If these repeated statements of principle have fairly
reflected Judge Bork's mature thinking, they should lead him to
vote for overruling a number of key precedents. As he put it
earlier this year, "an originalist judge [like him] would have no
problem whatever in overruling a non-originalist precedent,
because that precedent by tha very basis of his judicial
philosophy, has no legitimacy. It comes from nothing that the

framers intended."d

One hears, however, that Judge Bork has modified a
number of his recorded views. This Committee and the Senate will
be pondering that. It raiges no question about the Judge's felt
and intended candor to say that the revisions must give pause.
Experience does not teach that people undergo dramatic trans-
formations in moving from the academy to the bench. Frankfurter
did not. Nor did Douglas. No contrary examples come to mind.

Moreover, Judge Bork has reaffirmed many of his stated principles

2/ See, ©.g9., Bork, Neutral Principles and Some First Amendment
Problems, 47 Ind. L.J. 1, 12, 15-17 (1971); Nominations of
Joseph T. Sneed to be Deputy Attorney General and Reobert H.
Bork to be Solicitor General: Hearings before the Senate
Comm. on the Judiciary, 93d Cong., lst Sess. 5, at 13, 17
(1973).

3/ PRemarks on the Panel, "Precedent, the Amendment Process, and
Evolution of Constitutional Doctrine,” First Annual Lawyers
Convention of the Federalist Society, Jan. 31, 1987, p. 126.

-8~
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while sitting on the D.C. Circuit. This is in any event a mature
and thoughtful man, 60 years old. Significant changes of outlook
and philosophy are not common at that age. To be sure, history
reports some conversions more momentous than the ones now in
question. But the question of change 1s something to conjure

with.

With understandable and well-founded reluctance, Judge

Bork has come close to glving assurances that he will not vote to
overrule a number of the landmark decisions extending the pro-
tections of the Bill of Rights (while reserving judgment on some
others). Accepting those assurances as they were given, in good
faith and under oath, we are still left to assess what they mean
for the future. Judge Bork surely has not forsaken the funda-
mental attitudes and principles matured over the years of his
professional life. Indeed, he has expressed his own sense of the
matter by telling us that a judge's basic philosophy may be
expaected to be what it had become before he went on the bench.

He has observed that the Judicial work load blocks out the quiet
time needed for the rethinking of basic premises. “The Justice,"
he states, "must usually live on such intellectual capital as he

already possesses, rather than accumulating more.ﬁﬁ/

4/ Bork, Book Review, The Enigma of Fellx Frankfunter, 65 Public
Interest 108, 112 (1981).

-9-



4112

Given his firmly stated principles, therefore, what are
we to make of Judge Bork's assurances that he will not vote to
overru;e soma or all of the decisions he has castigated? All
lawyers know that thare are many techniques short of overruling
by which precedents in our system are stripped of thelr force. A
prior decision may ba distinguished to death or "confined to its
facts,"” as Judge Bork, correctly or not, indicates has happened

to Shelley v. Kraemer, 334 U.S. 1 (1948). A prior decision

confined in this fashion becomes & kind of zombie in the law.

Its value 1s a thing of the past.

Looking to the future, then, tha critical question
remains as to what Judge Bork's legal principles and philosophy
portend for his performance ad a Justice. For thia purpose, the
prior revelations of his thoughts and his dispositions remain
matters of capital significance. Both the intellectual and the
emotional qualities of a human baing are major clues to expected
performance as a judge or justice. We have considered in this
light what 1s known and reasonably predictable about Judge
Bork. The results of this appraisal are disquieting.

The mind set against liberty,
antonomy, and equality

Observing Judge Bork and his spactacular performance
before thls Committee, one sees a man of wit, learning, and

personal forca. One is led to reconsider, and to reconsider

-10-
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still again, what his many recorded expressions foretall about
how he would perform as a Justice. In the end one returns to the
regratful but firm conviction that the Judge 1s wanting in
qualities essential for the appreciation and enforcement of
fundamental human rights. Both the substance and the style of

his writings reveal a mind set indifferent or cool, to the point
of beling cold, toward the claims of disfavored minoritles,
unpopular groups and individuals, the weak and the unorthodox.

We are driven to concur in the views of others who perceive the
Judga as lacking in tha compassion, the warmth, and the generosity
required for sound assessment of human rights claims. Through
occasional shifts of stated philogsophic doctrines, these important

failings appear as constants.

It is chilling to read an analysis that trivializes as
equal "gratifications” the pollution of the environment to
produce electricity and the decision whether to use
contraceptives in the marital bedroom. The demand for "neutral
principles” embracing both or nelther leaves humanity out of the

equation.E/

Demanding a satisfactory theory from the proponents of
human rights, and neither finding one nor able to fashion ohe

himgelf, Judge Bork has condemned the Supreme Court not only for

5/ See Neutral Principles, 47 Ind. L.J. at 9-10.
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its privacy decisions but for such things as its ruling
(unanimously) against Oklahoma in a "sensitive and important area

of human righta", Skinner v, Oklahoma, 316 U.S. 535, 536 (1942},

when it denied the State's power to sterilize a robber but not an
embazzler; for denying state power to impose minimum residency
requirements as barriers to the subsistence needs of people

gseeking welfare, Shapiro v. Thompson, 394 U.S. 618 (1969); for

barring arbitrary discrimination against the children of unwed

parents, Levy v. Louiaiana, 391 U.S. 68 (1968): and for cutlawing

the poll tax, employed, as everyona knew, for purposes more
sinister than raising revenue, Harper v. Virginia State Board of
Elections, 383 U.8. 663 (1966).§/ Anothar unanimous decisicon,
joined in by former Professors [ouglas amd Frankfurter, Shelley
v. Kragmer, 334 U.S. 1 (1948), a milestone in the struggle to
free the former slaves from purposeful subordination, is included

in his list of indafensible departures from valid thecory.

The Court has struggled over the years to formulate and
adapt the shared senee that there must be an enclave whare the
huaan spirit end diverse ways of individual life are free from
the heavy hand of the majority's demand for conformity. But
Judge Bork, with a remarkable exception noted below, has set his
face against any such affort. Whether it be called "privacy" or

"libherty” or “substantive due process,” the kind of antonomy tha

6/ See n.2 supra.
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Court has continued to evolve is unacceptable to him. And sc he
reaches back 60 years and more to cast & pall even over such

venerable beacons as Pilerce v. Soclety of Sisters, 268 U.S. 510

{1925), striking down a state law forbidding attendance at non-

public schoola, and Meyer v. Nebraska, 262 U.S. 390 (1923),

invalidating a state prohibition against teaching in any language

other than English.lf

The Bill of Rights is of course a set of barriers
protecting minorities and individuals against excessive and
needless dragooning by the majority. But claims for such
protection confront a steep and usually hopeless burden of
persvasion in the judiciel universe of Judge Bork. inlesa the
burden is borne by an unassallably valid "theory" or "justifica-
tion," the claim of right must be denied. Under the principles
aspoused by Judge Bork, when this hwavy burden is not sustained,
the morality of the ssiority must prevail. For "[o]ne of the
freedoms, the major freedom, of our kind of society is the
freadoa to choosa to have a public morality.'!/

7/ Judge Bork, after years of scholarship, finds himself "in
political agreement” with some cases in this line, but knows
of no "jusatification” for the decisions. Neutral Principles,
supra, 47 Ind. L. J. at 11,

8/ Bork, American Enterprise Institute lecture, "Tradition and
Morality in Constitutional Law," p. 9 (1984).

-13-
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With the resulting antipathy of Judge Bork to the still
developing conception of a right of privacy, contrast the affir-
mation by Justice Brandeis of "the right to be let alcne -- the
most comprehensive of rights and the right most valued by civi-

lized men." QOlmstead v. United States, 277 U.S. 438, 478 (1928)

(a classic and germinal dissent).

Against Judge Bork's normal disposition to resist such
ideas, his writings contain at least one striking exception. In
a plece this Committee has visited before now, in 1963, Mr. Bork,
as he then was, spoke out strongly against "leglslation by which
the morals of the majority are self-righteously imposed upon a
minority."gj But what was the occasion? It was, as you know, a
statement of robust opposition to the legislation, thereafter
enacted, against racial discrimination in public accommocdations.
Mr. Bork found in that enactment an cffensive "departure from
freedom of the individual to choose with whom he will deal.*19/
He declared 1t a "principle of unsurpassed ugliness" to employ
"state coerc[ion]" for the imposition upon a supposed white
minority of what he perceived as merely "moral or aesthetic”

standards hospitable to blacks.ll/

9/ Bork, "Civil Rights - A Challenge,"™ The New Republic, August
31, 1963, p. 21.

10/ 1d. at 22.
11/ 1d.

-14-
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Judge Bork has receded from that view of the public
accommodations law. But the episode remains significant in
welghing his moral and philosophic positions. And in considering
his understanding of the world upon which the Supreme Court, like
the Congress, exercises 1ts powers. The relevant image for him
was "tell[ing] a barber or a rooming house owner that he must
deal with all who come to him regardless of race or religion."iz/
The awfulness of that prospect could include, he supposed,
compelling “the choice of partners or assoclates" in a variety of
businesses and professions.lg/ In Mr. Bork's world, no account
wae taken of the black motorist driving with his family through a
Southern night looking valnly for a motel that would give them
shelter. While the philosophic view about imposing majority
morality has changed, the bottom line then, as more recently, was

a stance adverse to the disesteemed minority.

What comes through steadily is a sense that Judge Bork's
underlying set and tendencies are against the interests of
minorities and outsiders. Even where the majority seeks to serve
those interests, that does not win his favor. From such portents
as we have, this is a central feature of his thinking that seenms
likely to affect his positions on the First Amendment's religion

clauges, to which we turn.

12/ 14.
13/ 1d. what Mr. Bork saw as a terrible possibility is now, to

some degree at least, the law of the land. See Hishon v.
King & Spalding, 467 U.S. 69 (1984).

-15-
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Church and State

Judge Bork has not written important opinions or engaged
in extensive schelarship in the past touching the subject of
church and state, a matter of speclal interest to the American
Jewish Congress. He has spoken on this topic recently, however,
and his thoughts are agaln harbingars of destruction from our
point of view. Here, as in other areas, he is critical of the
Supreme Court's work of the last 40 years, especially with
respect to the establishment clause. The indications are that he
would seek to decrease access to the federal courts in this as in
other guarters; to blur or erase the salutary lines ¢of separation
between church and state:; and to welcome relilgion into the public
schools and intoc public life ~- contrary to the care the Court
has taken to avoid such dangerous mingling of the sectarian and

the governmental.

At the threshold, Judge Bork has seen f£it to criticilze
what he calls the "unexplained result" in Flast v. Cohen, 392
U.$. 83 (1968), which haeld that a federal taxpayer has standing
to guestion federal expenditures for religlous schools in
asgserted viclation of the religion clauses. Looking to the
historic words on this subject of James Madison, commonly invoked
by Judge Bork for the constitutional wisdom he unquestionably
gave us, we recall his expression of the underlylng principle --

that a citizen should not be forced "to contribute three pence

~16-
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only of his property for the support of any other [religious]
establishment. 14/ as againat the alternative suggested by Judge
Bork, which would seemingly give no one standing to protest the
building of temples and mosques with government money, Madison's
words seem to us the beginning of an ample "explanation" for the

rule of standing in Flast.

Looking at the church-state jurisprudence that has
served America so well, Judge Bork joins those who seek its

revigion by rejecting, not necessarily after extensive atudy, the
15/

baslic approach to this subject taken by the Supreme Court.
This approach, as the Committee knows, has included prominently a
three-pronged analysis for determining whether the establishment
clause has been violated. As stated for the Court by Chief
Justice Burger in 1971, the three tests are these:

First, the statute must have a secular

legislative purpose; second, its principal or

primary effect must be cne that neither

advances nor inhibits religion . . .; finally,

the statute must not foster "an excessiyg
governmant entanglement with religion.ﬁ__/

14/ "Memorial and Remonstrance Againgt Religious Assegsments,”
2 Writings of James Madison 183, 186 (Hunt ed. 1901), gquoted
in Flast v. Cohen, 392 U.$. 83, 103 (1968).

15/ Bork, Unpublished Speech, "Religion and the Law," U. Chicago,
Nov. 13, 1984, pp. 4-5. Essentially the same speech was
given a year later at the Brookings Institute.

16/ Lemon v. Kurtzman, 403 U.S. 602, 612-13 (citations omitted).
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wWith a single exception over the years, that analysis has been
followed, down to the decision a couple of months ago barring the
attempt to compel teaching of the majority religion in public

schools under the rubric of "creation science.“il/

Judge Bork has said the Lemon test 1s "not useful , 18/
While he has proposed no other, he has made evident that the
changes he would seek are, again, in the direction of dismantling

the Bill of Rights protections as they now stand.

The Judge is correct when he says he is not alone in
criticizing the Court's three-point formulation. There are
difficulties and elements of untidiness in this particular way of
treating some of the exquisitely close and difficult questions
the Court has faced in this sector of the law. But the points of
prime consegquence for us are these: First, whatever lts imper-
fections, the test has served the law and the Nation well by
keeping clear for the most part the lines that prevent intrusicns
of government and religion upon each other. Second, Judge Bork
does not merely seek a more academically satisfying doctrine --
he would weaken the Court's buttresses for the Bill of Rights
once again by changing the test for the express purpose of

lowering the safeguards,

17/ Edwards v. Aguillard, 107 $. Ct., 2573, 2577 (1987).

18/ Bork, Unpublished Speech, "Religion and the Law,"™ U. Chicago,
Nov. 13, 1984, pp. 4-5.
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His view in a few words is that there is need for
"relaxation" of what he describes as "current rigidly secularist
doctrine.”:?/ The relaxation would lead, he says, to such
“gensible” things as "reintroduction of some religion into public

schools and some greater religious symbolism in our public
life. =29/

There ia undoubtedly a constituency for such thoughts in
America today. It includes those, recently rebuffed again by the
Supreme cqurt,gi/ who seek to banish the theory of evolution from
the public schools or to "balance™ it by teaching doctrines of
revealed religion. It includes more broadly those who would have
the religious morality of the majority backed by the endorsement

and the force of the state.

We believe that in stemming this tide the Suprems
Court's church-state jurisprudence to date has on the whole
served admirably the comfortable diversity and open pluralism of
this wonderfully free country. Judge Bork's elevation would give
greater volce to a growing minority of uncertain dimension that
would seek to change that. While the particular subject of

church and state is in itself admittedly not free from debate, we

19/ 1d. at 15.
20/ 1a.

21/ See Edwards v. Aquillard, 107 S. Ct. 2573 (1987).
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perceive in his dispositions in this respect the same hostility
to basic rights that characterize his total outlook. It enhances
for us the crucial grounds for believing that his confirmation

would digserve the public interest.

"Original Intent"

As mentioned earlier, Judge Bork has described himself
as an "originalist,® regarding the "original intent"” of the
Framers as a -- perhaps the -- cardinal principle of consti-
tutional adjudication. It is important to have in mind that
these words are in our time heavily charged labels importing
commonly a distinct, and distinctly reactionary, approach to the
Bill of Rights. Attorney General Meese leads the school that
dencunces the Supreme Court and the current state of constitu-
tional law for departing from "original intent.” He attributes
to this asserted departure a long roster of grave "errors" --
including decisions on prayer in public schools, the right of
privacy, and indeed the whole idea of incorporating most of the
Bill of Rights into the freedom and protections extended to the
individual by the Fourteenth Amendment. It is of high signifi-
cance in this setting that Judge Bork should proclaim himself an

"originalist.”

It is of equal significance that most of us who care
about human rights see the "original intent" slogan as a

shorthand means of saying much of the constitutional structure we
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value should be cut down or torn down, Purely as an intellectual
matter, the concept is not a valuable or important one. No judge
or justice really needs to be reminded that the Constitution 1is 2
text, made up of words, that the words had meanings of conse-
quence for those who wrote them, and that those meanings remain
important data for constitutional judgments today. But no law
school graduate should need the additional raminder that the
meanings of the words 200 years ago are far from the only data

for decision.

Those who would undo the expanded constitutional safe-
guards evolved in this century would simply take the words of the
Foundars and an eighteenth-century dictionary as tha sufficilent
guides to decision. Would those who wrote tha Bill of Rights
have forbidden the recitation of prayers written by public
officials in the public schools -- 1f thay had had or thought
about public schoola? 1If not, then the decision in Engel v.
Vitale, 370 U.S. 421 (1962), 18 wrong, as Judge Bork appears now
to think it 1s. Did tha drafters of the Fourteenth Amendment
think in terse of ths privecies now protected by the decisional
law? If not, the protections are illicit. Would thes Framers
have given the protection for the use of a dirty word extendad by

Justice Harlan's luminous opinion in Cohen v. California, 403

U.S. 15 (1971)? If not, then Juatice Harlan's opinion amounts to
illicit judicial law-making. The concapt of "privacy" or "sub-

stantive due procezs™ is not found in the 1787 amnals or the

«21l-
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debates concerning the Fourteenth Amendment: its development
during this century must therefore be deemed indefensible because

contrary to original intent.

The proponents of original intent purport to rely on
history. But their doctrine is bad history and worse
congtitutional law. The lessons of history are not learned by
looking at a 200-year-old text, reading some fragments of debate
in 1787, and "applying"” that verbal analysis to our time as 1if it
were a title deed describing the boundaries of a lot. John
Marshall taught in the earliest days that "it is a constitution
{the Court is] expounding."—zl He meant, as wa all know, that
the great text must be understood and adapted to serve & living
nation, and that its provisions must not be read with narrow
literal-mindedness. Whatever "an establishment of religion“ or
"due process” or "equal protection” meant when the words were
first inscribed, this sort of phrase, in Holmes's words, "is not
a crystal, transparent and unchanged; it is the skin of a living
thought and may vary greatly in color and content according to
the circumstances and the time in which it is usad.ﬂfﬂ/ The
words of the Constitution are thus informed by the experiences of

the intervening decades and centuries. History, and a sound

22/ McCulloch v. Maryland, 4 wheat. 316, 407, 4 L. Ed. 579, 602
(1819) (emphasis added).

23/ Towne v. Eisner, 245 U.S. 418, 425 (1918)}.

22—
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understanding of original intent, must include, among volumes of
events, that the slaves were partially freed in 1864 in a process
that continues; that women are approaching full equality as the
Senate gsits today; that Hitler and the Holocaust have left their
deep scars on our memories; that the races and languages and
religions, or non-religions, of Americans are much different from

what they once were.

Taken with the consistent pattern of his recorded views,
Judge Bork's enrollment of himself as an "originalist"” bodes ill
for his treatment of the Bill of Rights. Its practical meaning,
especially in light of his other specific utterances, 1s that he
may be expected to serve the Administration's agenda for

shrinking the rights the Supreme Court has sustained.

Theory and practice

A word, finally, on Judge Bork's constant insistence
that rights may be recognized -- that a Supreme Court decision
can be "legitimate” ~-- only if the Court is able to state a
"valid theory,” tightly logical and predictably “"neutral”™ across
the board, to sustain the result.zﬁf The ideal is one to strive
for. But it has some limits and qualifications that are relevant

in appraising a candidate for the Supreme Court.

24/ See Neutral Principles, supra, 47 Ind. L. J. at 3, 6, 8, 18-20.

-23-
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First of all, in the nature of our common law process,
the ideal is rarely 1f every fully realized. The theories are
always being modified, fine-tuned, revised, and reshaped; the
Supreme Court, though unique in many respects, must also proceed
case by case, as Justice Powell and others have noted. The
demand for an airtight theory as a precondition to judgment is in
this important sense unrealilstic. When former Professors

Frankfurter and Douglas joined in Shelley v. Kraemer, 334 U.S. 1

(1948), they were undoubtedly no less aware than Professor Bork
and others that the principles there stated would need restate-
ment and modification over time. But they saw and adjudged that
Jjudicial enforcamaent of restrictive covenanta, walling off whole
areas of living space against black people, could no longer sub-
sist with what the equal protection clause had come to mean by
that time. Their trained judicial understanding of sound
constitutional law took precedence over the urge to have a

logically unassailable essay for the opinion.

Professors othar than Bork also saw the logical problem,
but also saw the paramount constitutional values., One such
scholar, the distinguished Professor Louls Hankin, responded by
the constructive effort to show how the opinion, or the next
opinion, could be better reasoned to reach the obviously sound

result.zgf For Judge Bork, an imperfect theory killad the claim

of right.
25/ Henkin, Shelley v. Kr r: Notes for a Revised Opinion, 110

U. Pa. L. Rev. 473 (1962).

-24-
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A second point about theory is that the great bulk of
the Supreme Court's business, perhaps the most fundamental aspect
of its busineasg, is done without any published or fully
articulated statements of theory of any kind. As against the 150
or so opinions written in each recent year, each Justice votes
4,000 or more times a year, mainly on petitions for certlorari
and statements as to jurisdiction of appeals. These votes
selecting what the Court will hear on the merits are critical
gtepg in outlining the directions of the Court's attention and as
a consaguence the course of its decisions. One must know
realistically that the votes are taken without theoretical
elahoration, and undoubtedly on theories, often unstated, that

vary from one Justice to another.

In this uncounted accumulation of cases the general
outlook and philosophy of each Justice may be even more
significant than it is in the cases decidad by formal opinion.
One hopes that the Justices proceed on more than hunch and
inchoate feel. One knows, however, that their overall place on
the judicial spectrum -- call it "liberal" or "conservative" or
whatever -- adds up to a kind of predisposition that is vital for

the vast volume of business.

This touches a central theme germane to the closely
contested nomination now under consideration. There is a broad

middle range of talented legal professionals -- practicing

-25=
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lawyers, judges, academics -- from which most Justices of the
Supreme Court have been chosen, at least in recent decadee.
Especially in this century, the Senate has tended to approve the
Pregsident's nominees, whether or not the White House and the
Senate were controlled by the same party. Confrontations have
arisen when the Fresident has named somecne perceived -- at least
by some -~ to he starkly and predictably outside the main-
stream, In selecting Judge Bork, President Reagan has made such
a cholce, with the evident purpose of dismantling or diminishing
keystone portions of constitutional law applying the Bill of

Rights.

Believing this choice to be antithetical to values that
give the United States its highest c¢laim to leadership of the
free world, the American Jewish Congress urges respectfully that

the Senate withhold its advice and consent.

=26=
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TESTIMONY OF THE AMERICAN MEDICAL STUDENT ASSOCIATION
SUBMITTED TO THE
SENATE JUDICIARY COMMITTEE
HEARINGS ON THE CONFIRMATION OF ROBERT BORK

TO THE SUPREME COURT

Mr. Chairman and members of the Committee:

Medical organizations do not often take a stand on nominees
to the Supreme Court. The American Medical Student
Association, however, is compelled to take a stand on
President Reagan's nomination of Robert Bork to the Supreme
Court because of the impact Judge Bork's rulings from the
High Bench would have on the practice of medicine well into
the future.

Specifically, Judge Bork's rulings from the High Bench would
affect occupational medicine, Medicare and Medicaid, the
doctrine of informed consent, and reproductive health care,
inecluding the availability of birth contreol and aborticn.

In his writings, speeches and judicial opinicns, Robert
Bork has demonstrated consistent hostility to the rights of
the individual and the right to privacy. We are concerned
about what effect his decisions will have on our practice of
medicine, and what his decisions will mean to the well-being
of our patients.

We have researched this issue carefully and followed these
hearings with care. There are many reascns to oppose this
nomination, access to the courts for the people of this
country and the Congress not among the least of these, but
we will focus on medically relevant arguments in this
presentation.

There are several reasons that physicians should oppose the
nomination of Robert Bork. First, Judge Bork's position on
privacy undermines the physician-patient relationship in a
fundamental way. Privacy, autonomy, and self-determination
underlie the doctrine of informed consent. Bork's rejection
of the right teo privacy would permit the state to interfere
with medicel decision making and to interpose itself between
the doctor and patient.
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In Griswold v. Conn. (1965), the Supreme Court, citing the
right to privacy, struck down a Connecticut statute making
it a crime for anyone (including married couples} to use
contraceptives. 1In 1971 and again in 1984, Bork disagreed
with this ruling. He held that there was no "supportable
method of constitutional reasoning” to back up the decision.
In his testimony, Senator Biden asked Justice Bork very
specifically if he felt the Constitution guaranteed a
“marital right to privacy”. The Justice replied "I don't
know". He implied that he had not studied the Constitution
in that light. This statement is unacceptable and
unbelievable from a man who has so vocally criticized the

Griswold v. Conn. case.

A more recent Supreme Court decision, Roe v. Wade (1973)
struck down state laws which made abortion illegal. The
Court ruled that a woman's decision to have an abortion is
protected by a constitutional right to privacy. Bork called
this "an unconstitutional decision, a seriocus and wholly
unjustifiable judicial usurpation of the state legislative
authority".

In his testimony, Robert Bork claimed that he would not
necessarily seek to overrule these, or any other Supreme
Court precedents. That is fine, now we have the right to
buy contraceptives and may continue to have the right to
seek abortions in the first trimester of pregancy. What
will happen when the next case comes up? What will happen
if schoecls are sued for using condoms in AIDS prevention
education? What will happen if my patient sues for the
right to die or the right to refuse treatment? These areas
are not yet settled in the courts, but will be. It is net
dealt with in the Constitution. How would Robert Bork rule
from the High Bench? Will he set aside his judicieal
restraint philosophy as he claims he will in examining past
precedents? Or, consistent with his philosophy, will he
rule that this is an area for state's jurisdiction, leading
to the situation where health care availability and patient
rights are dependent upon the state in which one lives,
This lack of uniformity and perhaps discriminatory
application of health care services is unacceptable.

Second, Bork's record clearly shows his opposition to the
individual's rights. The 14th Amendment guarantees egual
protection under the law for all citizens. On numerous
occasions Bork has criticized the Supreme Court's "liberal"
interpretation of this statement. His criticisms of Supreme
Court cases as well as his own decisions on the district
court indicate that he does not think homosexuvals, habitual

88-375 0 - 89 - 8
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criminals, people who don't speak English, illegitimate
children, the illiterate, and women should be guaranteed
equal protection. Robert Bork claimes that women have
nothing to fear from him, but our concerns are not allayed
by this statement and his c¢laims that he will not overturn
precedent.

With this obvious bias against the individual's rights and
the right to privacy, physicians must question how Bork will
rule on issues where the government threatens to intervene
in doctor-patient's right to decide appropriate treatment
(as in "Baby Doe"), and when AIDS patients have been denied
access to care.

Third, Robert Bork has stated a readiness to overturn
Supreme Court rulings with which he disagrees. If Roe v.
Wade is overturned, the doctor will be put once again in the
position of having to decide if a woman is legally entitled
to an abortion relative to the medical indications. Aas
physicians we are not trained in legal reasoning and yet
in¢reasingly, we may be asked teo think in those terms--not
what is best for the patient, but what will keep us from
getting sued.

Fourth, analysis of Judge Bork's circuit court decisions has
shown that his performance is not explained by the
consistent application of judicial restraint or any other
judicial philosophy. Instead, in split cases, Judge Bork's
vote was predictable with almost complete accuracy simply by
identifying the parties in the case. Where the government
was inveolved, Bork voted against consumers, environmental
groups and workers almost 100 percent of the time. When
business was a party, he voted against the government and
the individual in every split case.

For-profit medicine continues to grow. With Judge Bork's
bias toward business, we guesion how he will rule when
patients sue for the right to the most appropriate, not the
least expensive care. One must ask how some of the medical
organizations would fare in their attempts to assess the
¢clinical value of a specific medical technology if sued by
industry for publishing data indicating inappropriate use of
that technology.

In his testimony before this body, Robert Bork tried to
present himself as a moderate. He tried to convince us that
he would not try to overrule the Supreme Court precedents
that he has criticized so soundly. He has not convinced us.
Now more that ever he seems a man unpredictable and
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unwilling te take the necessary roll in interpreting the
Constitution that we as Americans and physicians have come
to expect and need of our Supreme Court judges.

As you decide how to vote on this nomination, I urge you to
keep the privacy of your relatienship with your own
physician in mind. Imagine what it would be like if that
right to privacy were not available, or worse yet were
available to eonly a privileged few.

Thank you.
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Mr. Chairman, members of the Committee, I am Joseph L. Rauh,
Jr., a founder, former national chairman, and presently a
national vice president of Americans for Democratic Action. I have
appeared before this Committee many times on behalf of the ADA and
also on behalf of the Leaderghip Conference on Cilvil Rights, of
which I am coungel. HNo earlier appearance has dealt with subjects
more important to the welfare of the nation than the issue before

the Committee today.

The ADA Board on August 1, 1987 voted unanimously to oppose
the confirmation of Robert Pork as Rssochiate Justice of the
Supreme Court. We believe the record of Judge Bork -- his
opinions, writings, lectures, and public statements -- makes clear
that he will try and, in view of the present delicate balance of
the Court, may largely succeed in turning back the clock on the
constitutional rights for which ADA has so valiantly struggled
during its forty years of existence.

Purther by way of introduction to my testimony, let me relate
a little persconal history that may help explain the depth of my
feeling on the guestion of the Bork nomination.

I vas a student of Professor Felix Frankfurter at the Harvard
Law School in the early thirties, his first law clerk when he
joined the Supreme Court in 1939, and his friend and surrogate son
unt:il the day he died. He applieé jucicial restraint
even-handedly acress the full ranae of i1ssues before haim and
1t 15 a blasphemy on Felix Frankfurter to argue, &t tne White
House dces in 1ts briefing book for Senators and elsewhere, that
Robert Bork 1s cut from the same molad, Bork's ™"jud:icial
restraint™ i1s a myth, a misleading cover for upholding
governmental actions with which he agrees and upsetting those with
which he disagrees. The 200th Rnniversary of the Constitutien
this month 1s hardly the time for the confiirmation of such a Supreme
Cour: Justice with all that would mean an the loss of
constatuzional righta feor our citizens.

There are three separate and andependent grounds for reject:ng
the Bork nomination:

I, He will make every effort toward, end may largely succeed
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in, turning back the clock on widely-accepted constitutional
rights,

JI. Be *alks the language of "judicial resiraint” while
deceptively practicing blatant activism in support ©f a far-
right ideology. He is the judicial restraint emperor with no
¢iocthes on.

I1I. Bis discharge of Watergate Special PFrosecutor Archibeld
Cox was unfair and illegal and hie vereion of the event misstates
the facts.

Each of these three grounds, as we £hall see, are more than
sufficient to disqualify Robert Bork for a place on the haighest
court of the land. Taken together they maxe a stronger case for
his rejection than wae made agaminst almost all of the nominees
turned down by the Senate i1n the pest 200 years. And I say this
having helped build the case against Judaes Haynsworth ané Carwell
who were both turned down by the Senate. Future generations may
wonder in disbelief how a man with Bork's record was ever nominated
for the Supreme Court.

I mentioned the Haynsworth and Carswgll rejections. Purang
Haynaworth's confirmation hearangs, the civil rights groups op-
poeing haim were threatened with “"somebody worse® just as we are
being threatened today. But such threats fall on deaf ears.

When President Nixon carried out the somebody-worse threat with
the Carswell nomination, he was rejected, too. Eistory is on our
side.

I

CONPIRNMATION SHOOULD BE DEFIED BECAUSE THE NOMINEE DERODRCES
WIDELY ACCEPTED CORSTITUTIORAL RIGHTS.

The propriety of the Senate considering the votes a Supreme
Court nominee will likely cast omn important constituticonal
guestions and the decisions he mey write on thosSe¢ guestions wounld
noc longer appear to be 1n contention. Indeed, Minority Leader Dole
gave the show away on thps point when he told a meeting of
prosecutors they should support Bork because he would help them
get rid of the exclusionary rule, Actually, the President took
the same tack with a promise to district attorneys and police

officials that Bork would neot "coddle criminals.” Certminly if



4137

the Administration cam try and sell Bork to the Senate on what
he's geing to do on particular erime issues, his opponents may,
with egual propriety, asx the Senate to reject him because of what
he's going to do on caval rights, pravacy, speech, church and
etate and so forth. lncicentally, neither Bork nor tne White house
gave the slightes: ipdication that Bork weould be equally touch on
the current wave of corporate crime,

Both Republican and Democrati¢ Committee members demonstrated
ty their guestioning that they deemed Bork's past positions and judi-
cial philosophy of prime importance. Bork's views on constitutional
issues became even more i1mportant because he hac made 1t clear that
he will feel £ree to overrule decisions he doesn't agree with.

Consider 7ust & few of his public statements:

"fince the lecislature ¢en do nothing about the
interpretation of the Conrstitution g:ven by a court, the court
ought to be elways open to rethink constitvtional problems.”

"Constitutional doctrines should continually be checked not
Just against words inp prior opinions but against basic
constitutional phalosophy.”

"Certainly at the least, I would think an originaliist judge
would have no problem whatever in overruling a non-criginalast
precedent, because that precedent by the very basis of has
judicial philosophy, has no legitimacy."”

*I don't thank that ih the field of ¢onstitutional law,

precedent is all that important.”

Prophetically, at his own confirmation hearing back in 1982,
Bork stated that "the only cure for a court that oversteps 1ts
pounds that I know of is the appointment power.® The obvious
corcllary, of course, is that the only cure for an appointment that,
contrary to the Senate's views, would reverse decades of ceonstaitutaiconal
progreee ie for the Senate to reject the nominee under 1ts "advise

and consent™ power.

+ T T.tut £l .secues cI tne cay
Hork's views 07 %tfie Credt COnsST.iut.oOné-

are not in doubt. Both his opponents and suppOTriers pasiceily

agree on what he will o on the Court. His right-wing think tank
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worshipers happily contend that “We have the opportunity now to
roll back 30 veare o0f social and political activism by the Supreme
Court,."™ Mr, Rpght-HWing hamse¢lf, Richard Viguerie, boacsts thaE we
“have waited over thirty years for this.” Human Events, Jerry
Falwell, even the White House political director, chimed in on the
refrain. Bork's opponents ask only that the Senate take Bork's
supporters at their word and decide if they want the existing
balance on the Court uprooted and fecisions of the last four
decades overturned.

Bork's record on the great constitutional issues of the day
reads like a bugle call for retreat from the rights of indaividuals
to the unfettered powver of government. He has called the Bill of
Rights "a hastily drafted document on which little thought was
expended®” and has shown over and over again his daisdain for the
rights guaranteed therein, Look at the record:

1942, In Skinner v. Oklahoma, 316 U.5. 535, the Court

invalidated a statute providing for the invcluntary sterilization
of criminals. Bork found this "improper and intellectually
empty..."

19486, Shelley v. Kraemer, 334 0.5. 1, an unanimous decision

written Y & conservative Souvthern Chief Justice barring courts
frem enforcing racial restrictive covenants in real estate
deegds, was "insupportable® to Bork.

1962. 1n Baker v. Carr, 369 U.S5. 86, and Reynolds v. Sime,

277 G.S. 533 (1964), the Court egqualized ¢ltizZen VoOting power by
its one-man, one vote formula. For Bork, this was "invented®™ by
the Court contrary to constitutional text and history: "Chief Justice
Warren's copinions i1n this series of cases,”™ he declared, "are
remarkable for their i1nabilaty to muster a single respectable supporting
argument.”

1963. Bork opposed the publac accommodations provisions of
the then pending Civil Rights ball, preferring the "liberty" of
the white proprietor to operate a racist establishment to the rights of
the black citizen to live in dignaty.

1964. Bork added the employment practices provisions of the
still pending Caivil Righis bill to his last of "no-nos"™, statang

that "1t 1s extracrdinary that government should regulate the
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associations of private perscns.”

1965, In Graswold v, Connecticut, 38l U.S5. 479, the Court

banned the state's efforts to prevent married couples from using
contraceptives. Bork found this "unprincipled” and without any
"supportable method of constitutional reasoning underlying it,*

1966, EKatzenba¢h v. Morgan, 348 U.5. €641, upheld the Voting

Rights Rct's partial ban on literacy tests. 1In testimony before a
Senate Subcommittee in 19681, Bork called this decision and a later
ban on literacy tests, "very bad, indeed perniciocus,
constitutional law,”

1966, Harper v, Virginja Beard of Eleciione, 383 U.5. €63,

held the state's pcll tax uncenstitutional. At Bork's Solicitor

General conf.rmation hLearinas, he sgi1d "1t wae & very small poll

tax,"” "was not discriminatory, and was "wrongly decided.”

1%67. Reitman v, Mulkey, 387 U.S5. 369, upheld California's

open housing laws against 2 hostile referendum. Bork craiticized
the opinion, Saying that it could net be "fairly drawn {rcm the
l4th Amendment.”

1872, Before the Senate Education Subcommittee, Bork
cupported legislation wrthdrawing jurisdiction from the Supreme
Court to order vital school desegregation remedies, whije
practically the entire academic community attacked thas positibn.

1573, Roe v. Wade, 410 U.S5. 113, upheld the constitutional

right of @ woman to choose the option of abortion. In his 1981
testimony on the Euman Life Bill, Bork called this decision
*unconstitutionsal,*® "a seriocus and wholly unjustifaable judicial
vsurpation of state legislataive authoraty.”

1876, As Solicitor General, Bork sought to file a brief
against the remedies 1n the Boston School ¢ase, but was overruled
by Edéward Levi, the conservetive Attorney General an the Ford

Administration.

1876, Bills v. GautreauX, 425 D.5. 284, upheld fmir housing

remedires for poor blacks over the opposition of Solicitor General
Bork.

1978, University of Celifornia Recente v, Bakke, 43B DU.E.

265, gave support, albeat lamited, to the principles of affirmative
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action. Perk, with heavy sarcasm, wrote that "as constitutional
argument, it [the Aecision] leaves you.hungry an hour later™ and
"must be seen &5 mh unReaBY COMPromise resting upon no
constitutional footing of its own."

1984, hAs Judge, bBork wrote tne decislon in

Drenenburg v, Zech, 741 P. 24. 1368, 1392, validating the havy's

dazsmissal of servicemen for homosexual pzhavior. For him tne
right of pravacy was "no more than & perception...”

1966. BRgain as Judde, Bork voted for the ban on protests
near a foreign embassy (Finzer v, Barry, 7%8 F. 2d 1450) and the
State Department's raght to bar the entry of controversial foreign

speakers. Abourezkx V. Reagan, 785 F 24 1043.

Robert Bork's generalizations on constitutional questions are
as anti-rights as his views on particular cases. For him the
First Amendment covers only “political" speech or moral and
scientific speech relating thereto (and this latter only after
widespread criticism of his original lamitation to "political”
speech). For him the esctablishment clause bars only ithe creation
of a national church or preferential treatment of one religion
over another; this is not only contrary %o ¢lear “origanal intent,”
but would end the historic wall of separastion between Church
and State. For him the l4th Amendment whose architects he says
*had not even thought the matter through” and which he further
denigrates with the sppellation "egual gratification® clause, only
prohibits governmental discrimination "elong racial lines® and
leaves all other forms of discriminration, including that #sgainst
women, out in the cold, All of this is compounded by his almost
absolute deference to the President i1n defiance of the doctrine of
separation of powers anéd Congressional intent. Robert Bork's
views of copnstitutional rights, whether on specific cases or
on general constitutional guestions, render haim unqualaified for
a place on our highest court.

We canno: believe a mejority of tonls 00éy want:s to see Lhe
roilback of righte for whach Bork has =0 fervently pleaded. Rather
believe the majority shares the feeling of Joseph Welch, that

bold spirit of the McCarthy era, that "in this lovely land of ours

we
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there i5 no problem we cannot sclve, no menace we cannot meet, ROT
1% 1t n any sense necessary that we either surrender or impair
any of our ancient, beautiful freedoms."

In his testimony at these confirmation hearings, Bork
recanted, modified and/or reversed maeny of the positions he has
taken over the vears, WNor was this his first "confairmataicn
conversion™ as Senator Leahy aptly phrased 1t. At his 1973
hearing on the Solicitor Generalship he did an about face away
from his opposition to & public accomodations law. But the shaft
thais time was on & much broader front.

It is not necessary for the Senate to decide which is the
real Bork. Certainly his earlier statements ["antellectuelly
empty", "insupportable”, "unprincipled®, "unconstitutional®,
"unjustifieble jJudicial uvsurpation®, "ne Constitutional footing™,
ect,] were made with far more vehemence and claraity than what he
ise saying now. Such earlier Views are not easily discarded and
Eork hesg himself only recently denied thet his views had changed.

Is the old Pork or the new Bork the real Bork? HNo cone knows
for sure, But thers 18 one thing ©f which we can be sure: The
Senate must pot take a chance that the old Bork 15 the real Bork
and thus 3jeopardize decades of constitutional progress., There are
plenty of guelified lawyers and judges evailable and there sheould
be no gambling where the great rights in the Constitution are
concerned.

Robert Bork would not have Deen NOm.nated on Tthe DESIE Cf %oe
views he expressed at these comritiee nearings. He woluld not nave
peen confirmed o©n the pesls of tne eariieT views he expressed over
the Yyears. One who seeks nomination on one basis and confirmation

on another deserves nelither,

pin
CONFPIRMATION SEOULD BE DERIED BECAUSE TEE NOMINEE DECEPTIVELY
TALKS THE LANGUDAGE OF "JUDICIAL RESTRAIRT" AND PLATANTLY
PRACTICES *JUDICIAL ACTIVISM."
Much has been wratten concerning the relative valuaes of
"judicral resiraint™ and "judicial activism." Great Jjudges such

as Felaix Frankfurter have practiced the one and grea: judges such
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ag William Q, Pouglas have practiced the other. For myself, as for
Chief Judge S50l Wachtler of New York, "There is a place for
judlcial restraint. But the protection of ...indaividual...
freedoms is & uniguely judicaal cbligetion and responsibilaty.®

This 1£ no place to seek to settle the argument between
restraint and activism. The one unpardonéble sin for a judge,

I submit, 15 to seek to clothe judicial activism in the language
of restraint and that is exactly what Bork has done. Such
conduct can only unsettle the law for the past and render 1t
unpredictable for the future. It can only produce a judge with
neither principle nor fairness.

Several studies have demonstrated that Bork talks restraint
and practices mctivism, upholding governmental action where that
is the result he personally approves and upsetting governmental
sction where he disapproves. One of these studies, the Judicial
Record of Judge Robert H. Bork by Public Citaizen Litigation Group
demonstrates this beyond peradventure of doubt. It's summary,
based on carefully prepared tables, states that "when split cases
in whieh Judge Bork participated during his five years on the D.C.
Circuit are combined, on 48 out of 50 occasions (or 96% of the
time) Judge Bark voted to deny access, voted against the claims of
individuals who had sued the government, or voted in favor of the
claims of business which sued the government.™ In l4 out of 14
cases he voted vto deny standing i1n cases challenging executive
action, many of the cases brought by public irterest crganizations
and individuals, and even some breought by Senstors. Confirmataion
of Judge Pork would amount to a self-denying action for it would
increese the di1fficulty of this body to have the Supreme Cour:
“declare the law" &5 Chief Jugtice Marshall held it should almest
200 years ago.

The 26 out of 2B cases 1n which Bork held for the government
against individusls and public interest groups sghould be
contrasted with the B out of 8 cases in which he held for business
agalnst the government, On any scale of mathematical probability,
not coincldence but right-wing biaes must be the explanatien for

such figures.
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All of thles is further corroborated by Bork's radical views
on the anti-trust laws which, rejecting both restraint apnd
original intent, argue for "economic efficiency® as the sole basis
and intent for those laws, As Walter Adams, the anti-trust author
and Michigan State professor puts 1t, "To picture Judge Bork as =@
conservative who believes in judicial restraaint is medness."” Bork

* "a committeé and ariticulate

15 a "radical of the right,
ideologue -- & true believer an the tenets of 19th century social
Darwinism.* And Charles G. Brown, West Virainia Aztorney General
and chairman of the antitrust committee of the Haticnal
hssociation of Attorneys General, echoes that point of view: Bork's
anptitrust positions "are often inconsistent with the principles of
those whe drafted our antitrust laws. His confirmation would
only serve to weaken the laws that were designed toc safeguard
our free marketplace.™®

Bork 15 thus obviously not in the judicial-restraint meld of
Felix Frankfurter ae the White House lixes to portray theair
nominee. Rather Bork 1s in the mold of those four anti-Roosevelt
justices -- Van Devanter, Sutherland, McReynolds and Butler -
- who Frankfurter repeatedly dencunced. These four, too,
protected business from regulatory legislation or administrative
action while permitting governmental action in viclation of
conetituricnal rights. New Deal statute aftrer statute went down
the drain at their hands while they thought nothirg of the
application of 2 Georgia ainsurrection statute to jJail a Communist
crganizer, Their heritage is the 1937 Court-Packing attempt and a
weakening of respect for the Court. This is the mold of Robert

Bork, not Felix Frankfurter amnd it is a meld that will once again

weaken respect for the Court.

III
COHFIRMATION SBOULD BE DENWIED BECAUSE THE NOMINEE'S DISCHARGE
OF WATERGATE SPECIAL PROSECUTOR ARCEHIBALD COX WAS UNFRIR AND
ILLEGAL ARD HIS VERSIOF OF THE EVENT MIESTATES THE FACTS.
Archibald Cox was named Speslal Watergate Prosecutor by then
Attorney Genmeral Richardson an 1973 with a guarantee cof complete

independence and removable only for exivaordinary 1mpropriety.
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This was embodied 1n a Justice Department regulation providing
that the special prosecutor "will not be removed except for
extraordinary impropriety.” True to this regulation and the
Richardson-Justice Department understanding with Cox, AtTtorney
General Richardson and Deputy Attorney General Ruckleshaus
relingquished their posts rather than obey President Wixon's order
to discharge Cox who, far from committing any extraordainary
impropriety, was doing his job exceedingly well in seeking Whate
House tapes of relevant Oval Office conversations.

Robert Bork 4id what his two superiors would not; he fired Cox
and abolished the Special Prosecutor's office. He cited no
1mpropriety, extraordinery or otherwise. His action violated the
terme of Cox's appointment and the Justice Department's
regulation. Since both the terms of the eppointment and the
regulation were institutional pledges &% binding on Bork as upen
Richardson and Ruckelshaus, it is haerd to conjure up any ratienal
hatis for what Bork did and Federal Judge Gerhard Gesell ruled the
firing "1lleyal® in a matter of weeks., Supreme Court decisieons
leave no doubt on thils point.

Former Attorney General Richardson hes indicated he supported
Borkx's action imn discharging Cex. If so, that wes an incredible
breach of faith on Rithardson's part. If Richardson made & pledge
that Cox *wouldn't be subject to instructions that might call ham
off or impede his work,*" as Cox publicly stated the day of the
massacre, it wae 88 much an illegal breach of faith for Richardson
to urge someone else to fire Cox for doing his Job right as to do
the firing himeself. Actually, Mr. Ruckelshaus has denied that eather
he or Richardson urged Bork to fire Cox.

Bork told Bill Movers on pwblic television earlier this year
that "the President has the right to discharge any member of the
Bxecutive Branch he chooses to discherge.” To contend that the
executive can order discharge 1n the face of the Justice i
Department's understanding with Cox and 1%s own regulation 1s
executive power run riot. One wonders which is worse: the unfair
and illegal firing or the claim of absolute executive power to
fire especially at this time when the conmstitutionality of the

special prosecutor law is under challenge.
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Probably neither the firing nor the claim of executive power
15 as damaging to Bork's case here as his loss of credibility an
seeking to Justify his actions as has been fully documented in a
National Public Radio report by careful reporter Nins Tottenberg.
Thus, Borkx told the representative of the American Bar Associatien
Committee investigating Bork's 1982 nomination to the federal appellat
bench, confirmed by William Coleman's memorandum at the time, that
after the Cox discharge he "1mmediately began searching for
enother Special Prosecutor.™ On the contrary, he signed an order that
same Saturday night abolishing the special prosecutor's office and on
October 23, three days later, he abolished the office a second
time retroactively. On the Sunday between the two orders, he told
Cox'g two deputies and Henry Petersen, the Assistant Attorney
General in charge of the Criminal Divaision, tha%t the prosecutor's
staff would be transferred to Justice and directed oy Petersen. hs
against these actions there 15 no slightest showing that Bork
ever spoke up for 2 new special prosecutor’'s office. When 1t
finally was done on November lst, it was obviously the result of
the firestorm of public craiticism and bapartisan Congressional
pressure that caused the action. Finally, at these hearings, Bork
admitted to Senator Metzenbaum that he had " no contemplation of a
new special prosecutor untal the public demanded :%."

In his tesiimony before the Senate Judiciary Committee 1n
1982, Bork spoke of this Sunday, Ogtober 21st meetaing. He said
he told the two deputies and Petersen that "I would guarantee their
independence includang their right to go to Court to get the
White House tapes or any other evidence they wanted.” Not only do
the other three participants in the Sunday meeting remember no
such statement, but 1t 15 contradictory on i1ts face to Bork's
statement that the President can discharge anybody he wante. The
President had just ordered the fairing of CoX because he had gone
to Court to get the tapes. Row in heaven's name could Bork have
guaranteed thosgse present the next morning that they could do what
he had fired Cox for doing. All participants in the Sunday
meeting and common sense challenge the veracity of Bork's

statement.
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CONCLUSION
For each of the thre¢ reagens set forth above, and for all of
the three reaescns taken together, we urge this Committes to reject
the Bork nomination. The Bill of Rights has had many defenders
over the past 200 years and they are honored today on this two
hundredth anniversary of the constitution, This is your time of
duty to defend that great document and to keep the natien on the road

to freedom and eguality.

americans for Democratic Actloen
815 - 15th Street, HW
Washington, DC 20005

(202) 638-6447
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Americans for Religious Liberty

1525 New Hampshira Avenue, N W = Washington, D C 20036 » (202) 232-5200
£ O Box 6656 » Silver Spring, MD 20006 & (301) 598-2447

T10: Senate Judiciary Committee

STATEMENT OF: Edd Doerr, Executive Director
Americans for Religious Liberty

SUBJECT: Robert H. Bork Nomination to the Supreme Court
DATE: September 30, 1987

Mr. Chairmen and Members of the Committee:

Thank you for allowing us this opportunity to present the
Commi ttee with our views on the nomination of Robert H. Bork to the
United Statea Supreme Court.

Americans for Religious Liberty 1s a nationwide, nonpartisan,
nendenominational nonprofit educetional organization dedicated to
defending religious liberty, [reedom of consclence, and the constitution-
al principle of separatiom of church and state.

Having reviewed Judge Pork's extensive public¢ speeches and
record, we belleve that his confirmation would not be in the best
interests of our nation and would be iniwical to the hard-won liberties
of Americans guaranteed by the Constitution and until now reasonably well
protected by the lederal courts.

In this statement we will restrict ourselves to commenting only
upon Judge Bork's views as they bear on religious liberty, [reedom of
consclence, and the constitutional guarantee of seperation of church and
state, though we believe that there are abundant other grounds for
opposing his confirmation.

Judge Bork claims to believe that the Supreme Court should
adhere as closely as possible to the “original intent® of the framers of
the Constitution and Bill of Rights. Yet in & 1984 address at the
Univergity of Chicago he stated that "the first amendment was not
intended to prohibit the nondiseriminatory advancement of religion.™ In
this vitally important ares of constitutiomal interpretation Judge Bork
i3 clearly in disagreement with the First Amendment's framers, as has
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been demonsirated by Professor John M. Swomley, president of Americans for
Religious Liberty, in his 1987 book, Religious Liberty and the Secular State:
The Constitutional Context, (Prometheus Bocks). X copy of the Dook Is
Included with this statement, and additlonal coples can be made avatlable to
the committee upon request to our Washington office {232-6200).

Professor Swomley shows from the proceedings of the First Congress
that that Congress specifically conzidered and then rejected proposed First
Amendment language that would have permltied nondiseriminatory or nonpref eren-
tial goverrment aid to religion, and subsequently adopted the present lan-
guage, "Congress shall make no law respecting an establishment of reli-
gion,..."

Further, in the pericd during which the Constitution and Bill of
Rights were drafted and approved, none of the states with religious estsblish-
ments had British-model single or "preferential” establishments, but, rather,
multiple or general "nonpreferential™ establishments of the sort condemned in
Madison's 1785 Memorial and Remonstrance Against Religious Assessments and
outlawed in Jefferson's 1786 Virginia Bill for Establishing Religious Freedom,
two documents which show better than anything else what the generation of the
framers generally thought about church-state relations, as most of the
Justices who have served on the Court in the laat ilty years have agreed. 3o
the religlous establishments which the First Amencment was intended to
prohibit were not only British or pre-Jefferson Virglnia single establishments
but also the residual multiple or *nonpreferential®™ models which the framers
saw about them at the clese of the 1780s.

Professor Swomley also wekes clear that the First Amendment was
obviously intended to prohiblt a pouwer never given to Congress in the original
Constitution, the power to appropriate funds or provide other preferential and
nenpreferential aid to religion, It is iilogicsl for Judge Bork or anyone
else to suppose that a constitutional probibition of a power should be
construed as ereating an authority for government to enact laws which benefit
religion financially. Yet that is preeisely what Judge Bork did in his 1585
Brookings Institution speech when he said that the Supreme Court erred In its
3985 Aguilar v. Felton ruling, which held unconstitutional the provision of
publiGly paid teachers to sectarisn private schools, and when he sald in the
same gpaech that the Supreme Court erred in the 1962 Engel v. Vitale ruling,
which held that schoal officiala could not constitutionaliy presar or
arganize s state-sponaored prayer even if dissenting students were allowed to
opt out.
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Judge Bork has sharply criticized what he calls the “current rigidly
secularist [Supreme Court) dectrine®™ and also the "excessive entanglement™
test of First Amendment constitutionality which former Chief Justite Burger
enunciated in 1971 in Lemon v. Kurtzman. Mr. Bork 1s wrong. The Supreme
Court's line of establIshment rullngs shows no hostllity to religion but
rather a deep respéct for religion and for individual religious liberty, which
includes the right not to be taxed for the support, “nonpreferential® or
otherwise, of religious institutions.

Judge Bork alsc called in his 1985 Brookings address for "the reintro-
duction of some religion into pubilc schools and some greater reiigious
symbolism in our public life." Since all students are currently fres as
individuals te pray or read religlous literature in public schools, and since
neutral, academie instructicn about religion is permitted (and is only held
back by the inabllity of scholars, educators, religious leaders, and the
general public to agree on what ought to be taught), Mr. Bork, as his speeches
make clear, seems to be interested in, and as a Supreme Court justice, would
approve of government imposition of religion on students.

Judge Bork deciared in a 1985 speech at Canisius College that *The
Bill of Rights 1s itself a way of privatizing some aspects of morality," and
in another address that "the enforced privatization of morality deprives most
individuals of freedom.” The majority "freedom™ of which Mr. Bork spoke was
defined by him in a 1985 West Polnt speech as the “right, found in the
Constitution {sic!], of the rest of us to leglslate about our ... moral
environment.® This view, we submit, is entlirely at variance with the Madison=
ian/Jefferscnian thrust of the Constitution and Bill of Rights, What Mr, Bork
seems not to comprehend 13 that, according to the Declaration of Independence,
the purpose of government 13 to protect the equal unalienable rights of the
people, not to subject their rights of conscience to ™moral majority® legisla-
tive control.

In hia speeches Mr. Bork harps on the notion that "the major freedom

of our kind of society is the freedom {of majorities or pluralities] to have a
public morality.” He demonstrates this anti-libertarian and “moral majoritar-
1an™ penchant in his repeated assertions that there 13 no right to privacy
guaranteed by the Constitution, a right which i3, however, implicit in the
Ninth, Fourteenth, and other amendments, and which has been held by the
Supreme Court to cover the right of married couples to practice birth control,
the right of pecple of different races to marry, and the right of women to
decide whether or not to continue problem pregnancies. His moral mejori-
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tarianism has even led him to brand as "wrongly decided™ the Supreme Court
rulings in 1922 in Meyer v. Nebraska, which upheld the “liberty” of parents to
teach their children a Torelgn Iangusge, and 1n 1925 in Pierce v. Soclety of
Siaters, the "Magna Carts™ of private schoels overturning an Uregon law %131
denled parents the right to educate their children in religlous or other
private schoolas.

In the grea of religious liberty, freedom of conscience, and church-
state relations, Judge Bork strongly holds views which, if they became Supreme
Court doctrine, would have devastating effects upon the most baaic and
cherished rights of Americans. And since the eight remalning members of the
Court are evenly split between strong supporters of church-stake separation
and religious llberty, on the one hand, and, on the other, Justices who are in
varying degrees unfriendly to these important constitutlonal values, whoever
fills the Supreme Court vacancy will profoundly affect the basie freedoss of
Americans until well into the next century.

We urge in the strongest possible way, them, that the 3enate reject
the nomination of Robert Bork.

We also suggest that the Senate ewxercise its constitutional duty to
radvise™ the President to submit a new nomination acceptable to the vast
vajority of Americans who, &s opinion polls and referenda have repeatedly
shown, strongly support religious liberty, freedom of consclence, and the
Madiscnian/Jeffersonlan prineiple of separation of chwrch and state.
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HIz ANTITRUST
Y AW & ECONOMICS
— Review

Charles E. MuellerhvE[dunr-m-(.hu[
Vere Beach. Floride 32860 August 13, 1987

The Hon. Edward M. Kennady
The United Stateg Senats
Washington, DC 20510

Dear Senator Kennedy:

Knowing of your interest in antitrust over the years, I'm enclosing a
page-proof copy of cur editorial in this Feview's forthcomlng Val. 19, Ha. 1,
on the subject of Judge Bork's confirmation to the Suprems Court, along with
a simllar copy of a brief comment on that question by an economic scholar,
Dr. Pauline Pox, appearing in that same lasua.

The point of both is a simple ome: We think Judge Bork's confirmation
will upsget the Court's curxent balance on anvitruet, tilting it over the
line in favor of great industrial comsolidations that are l.i.lm.\y to 4o graat
damage to the country's domsstic and thus its i |+ mpatici
wall into the 2lst century.

We know of no measure by which to compare the probable costs of Jalge
Bork's soclology on the Supreme Court to his likaly econcmic costs to the
nation there {and their sociclogical effects) but those economic debits will
almost gurely be very large, particularly in the ‘antitrust ares. Om the
basis of recent surveys (aes this Review, Vol. 18, Wo. 1, pp. 84-92}, ocur
astimate Ls thet something on tha order of A58 to 90% of the country's pro-
feasional soonomists would oppose his comflmmation.

Sincerely,

@{..A-.M\

Charles E. Muellex
Editor

Enclosure

cc: The Hon., Joseph R. Biden, Jr.
The Hon. Howard M. Metzenbaum
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FOREWORD: ANTITRUST,
THE SUPREME COURT, AND THE
BORK FACTOR

Capture of the Court

The most important antitrust event of 1987—and indeed -
of perhaps the remainder of this century-is the appointment
of Judge Bork to the Supreme Court, an action that seems
likely to result in antitrust changes of truly tidal proportions.
The 4th Reagan appointee to the Court—following Justice
Sandra Day O'Connor, Chief Justice William Rehnquist, and
Justice Antonin Scalia—he will undoubtedly, by reason of
long background in this specialized field and reportedly
strong personal qualities, become the Court’s antitrust
expert, the voice that will tilt the balance in that area for all
but the most committed of its minority members. Chicago’s
fondest dream has now been realized: There's at last a
Reagan-Chicago Court in command of federal antitrust
policy, with the power to direct it where it will, save only for
the (at present quite unlikely) possible intervention of
Congress. What will the results be in the world of antitrust?
A number of interesting hypotheses will almost surely be
tested. : s

<

‘Second Thoughts'?

o Justices ‘Mature’ On the Court. This notion holds
that the combination of a lifetime appointment and a gradual-
ly-developing sense of the awesomeness of theoffice’s respon-
gibilities to the nation has a dramatically sobering effect on
even the most idevlogically-inclined of appointees, thus
leading them to an eventual “independent” stiance that is

< 1887 Aatitrust Lau & Ecoromirs Review, Inc,
Hox 3832, Vere Beach FL 32964
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often a sore disappointment to the president who picked them
and to an abandonment o! the ideologically-partisan agenda
that was the basis of their initial selection. The implication
is of course that a Justice Bork, for example—surveying the
antitrust scene from this new perspective—might have
second thoughts on the matter and become, say, a “moderate”
in that area, discovering virtues in the various federal anti-
trust statutes and their vigorous enforcement that had pre-
viously escaped him in his earlier scholarly work and his
ascent up the judicial ladder.

Up to Congress

o (onservatives ‘Respect Precedent.’ Those of the
liberal political persuasion are said to be “activist” in their
social orientation—eager Lo change the existing laws, inter-
pretations of laws, and other institutions of public life—while
conservatives are respectful of what has gone before, of the
laws Congress has passed, for example, and of the precedents
that have been established under them by the courts over the
years. This thesis would imply that Justice Bork, while
not personally persuaded of the economic and social merits
of, for example, the Alcoa, Brown Shoe, Von's Grocery,
Clorox, Utah Pie, and other such antitrust precedents, would
put aside his personal convictions and say, if the law here is
to be changed, it’s up to Congress to do it, not up to me or
this Court.

Political ‘Tides’

¢ The Supreme Court Reads the Election Returns. The
hypothesis here is of course grounded in the familiar “polit-
ical-cycle” theory—the notion that whichever political party
is in power at the moment will either abuse it, over-promise,
or produce massive boredom, leading the voters to oscillate
on afairly regular basis between “liberal” and “conservativéd”

< 18T Antitrust Law & Economics Reviea, Inc.
Hox 3832, Yero Beach FL A2ude
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leanings—plus the idea that the members of the Supreme
Court, notwithstanding their lifetime appointments and
presumed Olympian detachment from the lowly political
scene, nonetheless read the daily newspapers and trim their
own sails when it becomes unavoidably plain that public
sentiment is running strongly enough against them to get
their decisions reversed in Congress, not to mention routinely
and embarrassingly skewered in the national press. The
implication here would presumably be that a Bork-directed
Supreme Court antitrust agenda would eventually clash with
a rising political tide in the other direction and, concluding-
that discretion is the better part of valor, he and his conserva-
tive colleagues on the Court would suddenly discover some
previously-unnoticed virtues of antitrust. An essential fea-
ture of this particular hypothesis is said to be its inevitability:
One has only to wait.

Under Prior *‘Restraint’

We don’t find any of these arguments particularly per-
sunsive in general and even less 80 in the case of Judge Bork,
a man of mature age (60 years old) whose views on antitrust,
far from being of recent or casual vintage, are the product of
decades of full-time development and active advocacy on their
behalf. Heis presumably aware that these antitrust views of
his are those of a distinct minority of the economics profes-
sion—perhaps no more than 10% to 15% of its total member
ship as indicated by recent surveys (see Review, '86, No. 2,
pp. 84-92)—and has, over the years, almost certainly encount-
ered (and presumably rejected) every argument against them.
To suggest that ideas and opinions acquired so deliberately
ard systematically and expressed so forcefully over 8o long
a period of time are held with less than deep conviction and
will yield to some new sense of “independence” is to imply
that he has heretofore been under some kind of intellectuat
resiraint that has precluded him from expressing his “true”
beliefs on the subject, a notion that strains oar credulity.

£ 1087 Anlitrast Law & Eronomics Review, Inc,
Bax 3332, Vero Bench ¥1. 32084
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‘Where the Heat Is the Hottest’

We have a similar problem with the “election-returns”
hypothesis, the idea that his views could be altered by even
the most overwhelming expressions of the vox populi. He
is, as noted, long-accustomed to being in a 10% or s0 minority
in the economics profession and, having successfully resisted
the evidence und arguments of that 90% expert majority,
would almost surely have no difficulty in standing firm
against the small electoral majority-margins that are typical
in national political elections, particularly in view of the
doubts that—as a professional in the antitrust field—he will
presumably harbor as to the intellectual and scientific quali-
fications of that voting majority toreach an informed opinion
on those issues. Perhaps more importantly here, antitrust—
despite its pivotal role in maintaining the country’s domestic
and thus international competitiveness—seems unlikely to
approach the top of the voter-indignation list and thus become
a high-visibility factor in any such hypothetical electoral
revolt. Even if one assumes, then, that Judge Bork might
bend to the political winds on, say, the constitutional issues
where the political heat is the hottest—abortion, criminal
rights, and so on—this hardly suggests that he or his fellow
members of the now-conservative Court majority will do so
on antitrust, an area where no strong public-opinien pres-
sures will presumably be felt.

‘Routinely Chicagoan’

The “respect-for-precedent’” argument strikes us as equal-
ly inconsistent not only with everything we’ve observed of
"human nature over the years—including its operation among
decisionmakers, judicial and otherwise—but of the country’s
experience with judges of all kinds, particularly the “con-
servative” ones of recent years. We don't know how many
antitrust decisions Judge Bork has written or otherwise
supported during his tenure with the District of Columbia

<1087 Antitruet Law & Economics Review, Inc,
Box 3332, Vero Beach FL. 32884
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Circuit Court of Appeals—we understand that this Circuit
handles a relatively small number of such cases—but we'd
be greatly surprised if they were anything less than routinely
Chicagoan in their thrust and result, i.e., if any of them found
for an antitrust plaintiff except in a particularly-raw and
petty collusion case or perhaps in one involving some kind
of public regulation.

‘Upset Any Precedent’

We know nfno one who doubts, for example, the “activist”
role that has been taken by two of the more notable Chicago
judges on the 7th Circuit Court of Appeals, Judge Posner—
reportedly the second-highest on Reagan’s list of potential
nominees to the Supreme Court—and Judge Easterbrook.
“Judge Posner,” as one economic scholar has put it, “applies
economic analysis in all areas of law, antitrust, torts, con-
tracts, family law, constitutional law, and so on... No area
of the law is beyond the reach of Posnerian economics. In
one decision he made a cost-benefit analysis of a high-school
rule prohibiting a student from playing basketball wearing
a yarmulke (a cap worn by some Jews) pinned on with a bobby
pin, his conclusion being that the safety costs outweighed
the value of the student’s religious beliefs... While President
Reagan has pledged to appoint judges, who practice ‘judicial
restraint,” his Chicago-school appointees are actually radical
activists, prepared to upset any precedent that diverges from
their view of the economic world.” Dr. Willard F. Mueller,
“A New Attack On Antitrust: The Chicago Case,” Review,
’86, No. 1, pp. 60-61. Professor Philip Kurland of the Uni-
versity of Chicago Law School has noted that “judges are
being appointed in the expectation that they will rewrite
laws and the Constitution to the administration’s liking.
Reagan’s judges are activists in support of conservative
dogma.” Id., pp. 51-52 (emphasis added).

1987 Antitrust Law & Economics Review, fnc.
Roz 35802, Vera Beach VL G264
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‘Key-Precedent’ Test

This “rewrite-the-laws” charge should in principle be a
relatively simple matter to test in the Senate Judiciary Com-
mittee's hearings on the confirmation of Judge Bork to the
Supreme Court. First, he could be asked whether—as a con-
servative and thus an alleged respecter of the will of Con.
gress as expressed in its written laws as they now stand—he
will defer to and support in all his future opinions and counsel
to the Court that expressed will of Congress as set out in the
various antitrust statutes as written, particularly the Sher-
man and Clayton Acts. If he gives an ambiguous or equivo-
cal answer to that question, he could then be taken through
each of the key provisions of those two statutes and asked
to specify which he will give his support to and which, if
any, he will feel it his public duty to oppose on the Court.
Secondly, his attention could be called to the less-than-re-
strained record of his fellow Chicago judges such as Posner
and Easterbrook of the 7th Circuit (Chicago) and a series of
questions posed as to whether he endorses their apparently
principled and routine overturning of precedent on the basis
of Chicago economic theory, both generally and in regard
to antitrust in particular. Thirdly, and perhaps most im-
portantly, Judge Bork could be asked by the Judiciary Com-
mittee as to whether he will support, as a member of the
Supreme Court, a key group of its precedent-decisions, those
that form the bedrock of American antitrust in each of its
vital areas. (There should be no great difficulty in making
up a rather short list of the decisions of the Court over the
past century that—each in its own area—makes up the central
edifice of antitrust in our country.)

Dry Up the Cases?
What will be the effects of this new Reagan-Chicago

Supreme Court in antitrust? First, i. would seem logical
to expect an almost immediate and dramatic reduction in

€ 1987 Antitrust Law & Economics Review, Inc.
Box 3332, Vero Béach FL 32804
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the number of cases in the federal courts. There has already
been a sharp post-"81 decline in the activity of the two federal
antitrust agencies, Justice and the FTC, and the number of
private cases filed in the federal courts, as we've mentioned
earlier, peaked at some 1,600 filed in 1977 and had dropped
to a recent low of just over 1,000 filed in 1985. Both of these
trends should now accelerate sharply: The Reagan people at
the two agencies—armed with this new legal and moral
support from the Supreme Court—will presumably be em-
boldened to step up their program of nonenforcement and
private plaintiffs, confronting hereafter the virtually-certain-
reversal by that Court of any lower-court victories they might
win, will have a powerful incentive to avoid the costs of
antitrust litigation that promises only ultimate defeat.

Kill the Settlements?

Similarly, we would expect that there will be an imme-
diate and equally dramatic shrinkage in the number of
private cases that are currently pending. Again, those
plaintiffs, facing the overwhelming odds against a sustain-
ing of their lower-court victories in the Supreme Court, will
have a powerful incentive to settle not just for the usual
single-damage amount even after they've won a jury verdict
(which, if sustained on appeal, would give them treble that
figure) but a fraction of that, for virtually anything they can
get. Antitrust defendants, on the other hand-—knowing that
they now have the Supreme Court on their side—will have
every reason to drive a very hard bargain indeed, if not to
simply refuse to even discuss settlement in the expectation
of getting the law itself changed in their favor on appeal,
a change that could benefit their nationwide operations far
beyond the confines of some single pending case they might
have. We should be seeing quite shortly, then, a sharp
increase in the number of appeals as the country’s major
corporations begin a systematic testing of the new legal
waters, a sustained and deliberate effort to get as many of

¢ 1987 Antitrust Leuw & Evonomics Raview, Inc.
Box 3332, Vere Beach Fl. 320684
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the more inconvenient precedents overruled as promptly
and efficiently as possible.

Conversion By the Pen

We wouid also anticipate that there will be a quite im-
mediate jump in the number of pending cases in which the
district (trial) judge summarily disposes of them by over-
turning jury verdicts, granting the defendants directed
verdicts, and so on. It is hardly a secret that the lower-court
judges are not, in the main, enthusiastic about getting re-
versed by a higher court and one can rest assured that they
and their clerks are now busily reading Judge Bork’s various
antitrust writings (see, e.g., the Comment by Dr, Pauline Fox,
below, p. 13} along with those of other prominent Chicago-
school authors. Such Chicago judges as Posner and Easter-
brook of the 7th Circuit will henceforth have a new stature,
one that recognizes them as more or less oracles of right
principles of law as they will be seen by the Supreme Court
itself, as proxies or spokesmen for how that high Court can
similarly be expected to rule in view of their shared commit-
ment with it to the known and unwavering Chicago view of
antitrust issues. The district-court judges, being only too
aware that the appellate judges are similarly loathe to have
their own decisions reversed in stinging opinions from the
Supreme Court, will presumably be expecting their individual
court of appeals to promptly adopt the Chicago view, with the
result that—aside from those relatively few maverick judges
who are indifferent to or even relish the intellectual adrenalin
of reversal—both of the lower tiers of the country’s some
1,000 federal judges can be reasonably expected to undergo
a swift conversion to the Chicago faith in antitrust.

Follow the Leaders

There will be another interesting factor at work here as

L 1947 Antitrust Law & Eronomics Revieswr, Inc.
Pox 3532, Vero Beach FL. 12964
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well, namely, an increased stature for the teachings of Henry
Manne's Miami/Emory (now George Mason) Law & Econom-
ics Center, the Chicago learning that it has provided, as we've
mentioned earlier, to probably at least 400 of those judges in
the 2-week resort-area seminars it has sponsored for them
over the years, They will now presumably be viewing those
teachings not as simply education in economic principles
but as the true intellectual basis of the law itself, as more or
less legal “gospel” that enjoys the approval of the Supreme
Court and hence must hereafter be treated as giving manda-
tory rather than optional or advisory answers to antitrust
questions., Similarly, the status and thus influence of the
other 300 or more judges appointed by Reagan so far will now
be considerably higher in the eyes of their brethren on the
bench, the presumption being that—chosen because they pre-
sumably embody the same principles as Judge Bork and his
Reagan Supreme Court colleagues—their views are more
closely attuned than others’ to those that will be guiding that
Court in the future. Following their lead, then, will be
reasonably perceived as not only the embracing of right
thinking and sound economics but as further insurance
against the reversal of one's rulings.

Takeover Green-Light?

The most dramatic effect of all, however, of Judge Bork’s
appointment to the Supreme Court will probably be a power-
ful surge in the current merger wave. There will undoubted-
ly be a stepped-up aggressiveness of the country’s larger
firms on the “conduct” side—tightened and enlarged vertical
restraints, more price discrimination and predation, and so
on—but corporate lawyers tend to counsel caution in areas
like this for at least some moderate wait-and-see period. We
would expect no such restraint, however, in the implementa-
tion of some mergers of unprecedented boldness since, unlike
those behavioral practices, they can’'t be undone by future
administrations with a less sympathetic view of bigness and

1087 Antitrust Law & Economice Review, Inr.
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market dominance. Mergers, as the expression goes, are
like diamonds, they're forever, as is evidenced by the fact
thut only one has Leen voided after a lapse of yeury, the
GM/Du Pont merger of some years back. Judge Bork's
appointment, by sending a green-light takeover signal to the
corporate world and simultaneously encouraging Justice
and the FT'C to become even more ienient in regard to merg-
ers, will almost surely lead Lo an even more powerful con-
solidation movement in the country, a wave of new combina-
tions that might well rival the one we experienced at the
turn of the century.

Intellectual ‘Swapping’ With Europe?

There is one special irony in all this, the recent reversal
of the antitrust policy positions of America and the other
industrialized countries, particularly those in Europe and
Japan. Among our recent visitors here in Vero Beach was
Dr. HW. de Jong of the University of Amsterdam/Nether-
lands (see our interview with him last time and below).
Europe has historically had a laissez faire or even encourag-
ing attitude toward monopoly while the U.S., especially in
the post-war period, was big on antitrust. Now it’s the other
way around: Post-'81 America thinks that the secret of
international “competitiveness” is to encourage domestic
monopolies, while the EEC and the more successful European
countries (e.g., Germany), along with Japan, for example,
are working on the opposing theory, that the way'a nation
becomes a formidable economic competitor internationally is
to first become fiercely competitive domestically, thus forcing
the country’s constituent firms to shed their monopoly/
oligopoly fat, to become lean and hard, to get down their
costs, innovate, and raise the quality of their products.
Dr. de Jong has reminded us, for example, that Japan has
a larger number of auto firms than we do (8 there at our latest
count) and thinks that, if we had used antitrust to bust
up GM some decades ago, America might today have an

<1987 Antitrust law & Economica Review, Inc.
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internationally competitive and thus viable auto industry.

‘Twilight’ On the 100th?

This new Reagan Court will, in all probability, last well
into the 2l1st century and, barring some extraordinary
counter-efforts by the friends of antitrust, there would seem
to be little possibility that it can continue to be a significant
force in terms of preserving the competitive character of the
American economy. The simple fact is that Chicago, as far .
as ‘antitrust is concerned, has now captured 2 of the 3
branches of the federal government—the judiciary and the
executive—and probably has more supporters than its op-
ponents in the 3rd one, the Congress, where the proantitrust
professionals seem to be generally unknown and thus neces-
sarily unheeded despite their overwhelming numerical
superiority. Unless the scholars in the field are prepared
to come.together and persuasively inform a majority of those
535 congressmen that Chicago’s anti-antitrust economics
as represented by Judge Bork (a) is a minority view that
commands the support of perhaps no more than 10% or so of
the expert (and general) economic community and (b) is
economically unsound, antitrust may well be entering its
“twilight” on the eve of the 100th anniversary of the Sherman
Act of 1890. )

Editors

€ 1UHT Antitruat L.au & Economics Review:, Inc.
Box 3532, Vero Beach FL 32064
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BORK'S ‘ANTITRUST PARADOX’

‘Welfare’ and ‘Efficiency’

The nomination of Judge Robert H. Bork to the Supreme Court
has caused an unusual amount of contraoversy, with liberals insist-
ing that the Senate should look carefully at his nomination and
conservatives crying that he's being treated unfairly and lodging
charges of crowd hysteria against those who question his probable
influence and effect on the Court. Predicting how a justice will
address issues in the future is of course often difficult and is even
more so in the special case of antitrust where, as Bork himself has
recognized, the Court has an unusual degree of latitude: “In the
antitrust field the courts have been accordéd, by common consent,
an authority they have in no other branch of enacted law.” Bork
(quoting Judge Wyzanski), The Antitrust Paradox, p. 409. Fortu-
nately for those with an interest in antitrust, Bork has made his
views rather clearly known in that beok, spelling out a 3-step chain
of reasoning: lat, consumer welfare is the only possible guide for
judging antitrust violations; 2nd, any busineas activity which has
the possibility of increasing business efficiency may result in an
increase in consumer welfare; and 3rd—and most importantly—
nohancillary price-fixing agreements, major horizontal mergers
{those which leave less than 3 major competitors in an industry),
and deliberate predation are the only antitrust violations which

1987 Antitrunt Law & Economics Review, Inc.
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can't lead to increased efficiency. Conclusion: No other antitrust
violations should be prosecuted.

‘All Vertical Restraints Lawful’

Each of these 3 premises can, and should, be questioned. One
can reasonably argue, for example, that the protection of small
business—even at the expense of some logs of consumer welfare—
was intended by Congress in its passage of the antitrust laws and
that this intention should be honored. While many economists
might find this concept difficult to accept, it's not the place of the
Supreme Court to question the criteria Congress has used in pasaing
otherwise constitutional legislation. More disturbing than the
question of protecting small business versus consumer welfare,
however, are Bork’s views on the majority of antitrust violations.
One of the more bizarre arguments in his Antitrust Paradox, for
example, concerns resale-price-maintenance (RPM) agreements,
which he maintains are always—without exception—in the best
interests of the consumer: “All vertical restraints are beneficial to
consumers and should for that reason be completely lawful.”
(P. 297.) Perhaps an even more bizarre conclusion is that many
horizontal price-fixing and market-sharing agreements are ancil-
lary to arrangements which result in greater efficiency and hence
should be similarly legal. How long would it take for business
executives to realize that, so long as an agreement is drawn up in
such a way that efficiency is mentioned in the first paragraph, price
fixing is fine? ] have more faith in the creativity of human beings
than Bork apparently has.

‘Goodbye, Antitrust’-

Even if the first two steps in his chain of reasoning should be
accepted, the 3rd wouldn’t necessarily follow. Instead of arguing
that antitrust violations can reduce consumer welfare in some
instances and might increase it in others, he maintains that no
action should be taken if there’s any possibility of a welfareincrease
from such a law violation, an apparent divergence between pursu-
ing real increased consumer welfare and chasing a will o’ the wisp
chance for it. Unfortunately, most Supreme Court justices have’
neither the time nor the inclination to examine detailed theoretical
arguments on economic issues. Instead, should Bork take his
place there, it will be all too easy for the other members to turn to

* 1087 Antitrus! Lau: & Eronomics Review, fae.
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him for his interpretation of such arcane questions as the micro-
economic theory of resale price maintenance. The future of anti-
trust according to Bork is clear: “Thelaw should’ penmt agreements
-on prices, territories, refusals to:deal, and oth uppmmons -of

rivalry that are ancll!ary... toan mtegrahon of ) p qegcong‘

.activity. It should abandon its concern’with such cia] prac.,
.tices as small horizontal mergexs,,all vertlcal\ 51 inerate’
-mergers, vertical price imaintenance and mar| o’g byl

..amngements exc!uslve<. dealing mnd"-req iy ,s‘
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September 28, 1987

Senator Joseph Biden
Chairman, Senate Judiciary Committee
washington, D.C. 20410

Dear Senator Biden:

As teachers of antitrust law and as citizens, we ask that
the Senate withhold its consent teo the nomination of Robert H.
Bork to be an Associate Justice of the United States Supreme
court. oOur opposition to Judge Bork derives from a concern that
Judge Bork has developed and expressed a fixed ideclogical view
of the role of Congress and the Supreme Court in the formulation
of antitrust policy. That view so conflicts with major Supreme
Court antitrust decisions of the twentieth century and is so
opposed to the major congressional antitrust enactments of 1914,
1936, and 1950, that we believe Judge Bork displays a closed
mind, bound by preceonceived and idiosyncratic ecencmic notions.

Judge Bork's views, crystallized in his conly published book,
The Antitrust Paradox~-A Policy at War With Itself, would
eliminate most present antitrust enforcement. There would be
very few challenges to horizontal mergers and joint ventures, no
challenges to conglomerate combinations and virtually none teo
vertical mergers. Virtually all monopolies, all vertical
contractual agreements (resale price maintenance, exXclusive
dealing contracts, and tie-in sales), all price discrimination
and most boycotts would be per se legal. In short, Judge Bork
offers a radical blueprint for the aggressive judicial
dismemberment of almost a century of legislative and judicial
antitrust policy.

Judge Bork’s antitrust ideclogy is based on his unique view
of antitrust legislative history, which we consider dubkicus at
best, and from a precccupation with a particular schoel of
economic analysis that totally ignores vital economic as well as
non-economic factors in antitrust policy clearly articulated in
legislative history and Supreme Court case law. Judge Bork’s
limited writings on the federal bench are fully consistent with
the extreme views in The Antitrust Paradox. 1In his 1986 opinion
in Rothery Storage & Van Co. v. Atlas Van Lines, Inc., Judge Bork

made it perfectly clear that he would incorporate these views
into antitrust law. 1In that decision, which closely followed the
views that he had expressed as a law professor, often virtually
word for word, Judge Bork concluded that several Supreme Court
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decisions dating from 1941 to 1982 had either been overruled de
facto or canpnot mean what they literally say. These sweeping
conclusions were not only gratuitous but were guite unnecessary
to the decision in the case. &All cof this evoked a sharp
concurring opinion by Chief Judge Patricia Wald who Was unwilling
to join in Judge Bork‘s confined view of antitrust law.

Judge Bork has asked to be evaluated not on his scholarship,
but on his judicial decisions. But the decision in Rothery is
the strongest possible evidence of the withering effect the
appointment of Robert Bork would have on antitrust law. First,
Bothery shows that Judge Bork will seize every opportunity to
rewrite antitrust law, whether or not it is necessary to the
decision in the case. Second, Reothery shows that Judge Bork will
not hesitate to overrule, confine, or reinterpret a prior
antitrust decision. Finally, Rothery shows that Judge Bork’s
prior scholarly writings are to be taken seriocusly, for they are
in fact a close and accurate representation of his current
judicial views. <Can there be any doubt as to what havoc Judge
Bork would inflict on established antitrust principles if he were
on the Supreme Court, rather than on an inferior tribunal?

If, after a full examination of the record, the Senators
conelude as we have, that Judge Bork holds views that are
fundamentally opposed to the letter and spirit of the antitrust
laws, they have both the authority and the responsibility to
withheld consent to the nomination.

Yours very truly,

Burton C. Agata, Max Schumertz Distinguished Professor, Hofstra
University School of Law

Peter Carstensen, Professor, University of Wisconsin Law School

Harry H. First, Jr., Professor, New York University School of Law

John J. Flynn, Hugh B. Brown Professor, University cf Utah,
College of Law

Eleanor Fox, Professor, New York University School of Law

Harry S. Gerla, Associate Professor, University of Dayton Scheol

of Law

Leonard Orland, Professor, University of Connecticut School of
Law

Robert B. Pitefsky, Dean and Professor, Georgetown University Law
Center

James F. Ponsoldt, Associate Professor, University of Gecrgia
School of Law
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Andrew F. Popper, Professor, American University Washington
College of Law

Stephen F. Ross, As¥istant Professor, University of Illinois
College of Law ".

Louis B. Schwartz,” Professor, University of California, Hastings
College of the Law

Herman Schwartz, Professor, American University Washington
College of Law

Kurt A. Strasser, Professor, University of Connecticut School of
Law

Lawrence A. Sullivan, Earl Warren Professor of Public Law,
University of California School of Law, Berleley

Lance Tibbles, Professor, Capiteol University Law School

Gayl Westerman, Professor, Pace University School of Law

Gerald B, Wetlaufer, Associate Professor, University of Iowa
College of Law

NOTE: Law school names are for identification purposes only and
is not intended to imply a position on the Bork nomination by any
law school.
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ADDENDUM

Professor Peter C. Carstensen

While I strongly oppose Judge Bork’s confirmation, based on the
rigid, narrow and extreme policy perspectives which he has
advocated as a scholar, it is also true that his scholarly work,
at least in antitrust, despite its ideclogical content and
reliance on a narrow conception of economic analysis, has
contributed importantly to the public policy and scholarly
analysis of antitrust law. Consequently, I greatly respect Judge
Bork for his scholarly contributions to antitrust, but I am
nevertheless opposed to his confirmation as a Supreme Court
Justice.



4170

k]

HON GHEW ASIAN AMERKCAN BAR ASSOCIATION 11
Prevdent OF THE GREATER BAY AREA
JOHN SUGH AMA = =

¥ice President PO Box 370 .
KAREN G KWONG San Francisco, Cahfornia 94119-3379
Secretary
MERILYN WONG
Treasurer

Board of Directors

JOSEPH ARRIOLA

ANDY CHAR

KEVIN FONG

JANE GORA!

DEBBIE LIM REPLY TO
WESLEY A LOWE

LEKGH-ANN MIYASATO

Commitees September 15, 1987
DELBERT C GEE
WAYNE LEW
By-Laws
RODNEY LOW
LOUELLA TSaAd Senator. Jogeph R., Biden, Jr.
Communiy Services Chairman Senate Judiciary Committee
ED OSHIKA 224 pDirksen Building
MARGARET FUJIOKA Washington, D.C. 20510-6275
Education
CHARLENE SHIMADA 5 .
AINA HIRAI Dear Senator Biden:
Emplovmens and Piacement
ROBERT CHAN The Asian American Bar Association of
CHRISTOPHER TIGNO the Greater Bay Area opposes the
Lexuslarive confirmation of Judge Robert Bork as an
CHRISTINE MARR hgsociate Justice of the United States
MICHAEL DIAZ p c t
Membersiug upreme Court.
MARI MAYEDA - '
DARQG iNOUYE Our opposition to Judge Bork's
Public Appainnnents confirmation is based upon his repeated
JEFF ADACHI opposition to, and criticism of, decisions
Newsierter Eduor of the Supreme Court protecting civil
JOSAN";'E i“KN rights. We urge you to examine closely
":“” "I’ Judge Bork's record on civil rights; in
E‘:NEHC:J::EH”DY-DHG our view that record reflects an .
Socual insensitivity to equal justice and a view

that 15 extreme by any measure.

We would iike to direct your
attention to one example of Justice Bork's
views that, if accepted, would have a
devastating effect upon Asian Americans
and other ethnic mincrity groups. In
arguing that "broad sreas of constitutional
law ought to be reformulated," Justice
Bork expressed his view in 1971 that
several cases were "wrongly decided, e.g..
Meyer v. Nebraska, which struck down a




4171

Senator Jogeph R. Biden, Jr.
Page 2
September 15, 1987

statute forbidding the teaching of
subjects in any language other than
English" (Bork, Neutral Principles and
Some First Amendment Problems (1971) 47
Indiana Law Journal 1, 1l1). Judge Bork
apparently rejects the landmark
declaration in Meyer v. Nebraska (1923)
262 1.5. 390, 401, that "the individual
has certain fundamental rights which must
be respected. The protection of the
Constitution extends to all, to those who
speak other languages as well as to those
born with English on the tongue." If, as
Judge Bork urges, Meyer v. Nebraska was
"wrongly decided," then states would be
free to forbid the teaching in private
schools of Chinese or Japanese, or indeed
German, French, or Spanish as well.
Fortunately, that has not been the law
since the 1923 Meyer decision, was not the
law when Judge Bork expressed his view in
1971, and is not the law now (Roberts v.
United States Jaycees (1984) 46B U.S. 609,
618 ("The Court has long recognized that,
because the Bill of Rights is designed to
secure individual liberty, it must afford
the formation and preservation of certain
kinds of highly personal relationships a
substantial measure of sanctuary from
unjustified interference by the State.
E.g., * * * Mever v. Nebraska").

Numerous documents reviewing Judge
Bork's public recoré have been presented
to you by other organizations and we
submit, clearly demonstrate that his views
radically depart from the Supreme Court's
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precedence upholding civil rights. Qur
bar association is committed to promoting
equal justice for all. The Board of
Directors of the Asian American Bar
Assoclation of the Greater Bay Area urges
you to decline to confirm Judge Bork.

Sincerely,

f T

'"Lk@\ C-&@«,\)

Hon Chew

Fresident of the
Asian-American Bar
Association of the
Greater Bay Area

cc: Senator Alan Cranston
Senator Peter Wilson
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October 2, 1987

STATEMENT REGARDING JUDGE ROBERT H. BORK

As members of the legal profession, we have a
special concern for the Constitution, particularly as it
provides protection for individual rights; for the Supreme
Court, which is the final interpreter of the Constitution; and
for the process by which the other two branches of government
-- legislative and executive -- shape the third branch, and
through it the substance of the Constitution.

Because of these special concerns, we have given
close attention to the nomination of Judge Bork, whose role in
determining the character of the Court as an institution, and
thereby the course of constitutional law, could well be of
critical significance,

In our scheme of government the two branches that
are accountable to the electorate share responsibility for
gelecting those who will compose the third branch, which has
life tenure and no electoral accountability. In this frame-
work, we believe that the Senate, in considering nominations
to the Supreme Court, should give important weight to the
likely effect of a particular nomination on the character of

the Court, and in consequence on the course of constitutional
law.

There is an unusually extensive public record of
Judge Bork's views on a variety of legal and constitutional
issues, both before and since his appointment to the Court of
Bppeals, The emphatic and consistent character of those views
makes it fair to assume that they would govern his votes and
his opinions as an Associate Justice of the Supreme Court.

On the basis of that public record, we believe it
inescapable that Judge Bork would move the Supreme Court's
jurisprudence in a direction that would radically diminish
constitutional protections of individual rights that have been
settled for a generation or more.

- Judge Bork's view, rejecting Supreme Court authority
to the contrary, is that the Equal Protection Clause
of the Fourteenth Amendment does not regquire egquality
of suffrage (in the sense of one person, one vote},
or prohibit a poll tax, or prohibit discrimination
on such grounds as sex, or illegitimacy of birth, or
empower Congress to prohibit literacy tests as a
precondition to suffrage.
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- As respects race discrimination, Judge Bork would
give a much narrower application than has the
Supreme Court to constitutional and statutory
protections, For example, he disagrees with the
Court's holdings that the Fourteenth Amendment bars
judicial enforcement of racially restrictive cove-
nants; he believes that the Amendment gives Congress
no authority to remedy de facto segregation.

-— Judge Bork recognizes no constitutional right of
privacy (in the sense of Freedom of choice about
personal matters), and thus disagrees not only with
Supreme Court decisions recognizing a right of
abortion, but with a line of decisions going back as
far as sixty years and recognizing, among other
things, a constitutional right of parents to have
their children taught foreign langquages, a right of
parents to send their children to private
schools, a right not to be compulsorily sterilized
on the basis of habitual criminality, a right of
married couples to use contraceptives, and
(presumably) a right te read or see whatever one
wishes in the privacy of one's home,

- Judge Bork takes a much more restrictive view of the
Pirst Amendment's protection of freedom of speech
than has the Supreme Court. Although he has
apparently modified in some degree his earlier view
that the constitution protects only peolitical
speech, and not artistic, scientific or literary
expression, nonetheless he would limit the
protection of the First Amendment to exclude speech
advocating even non-violent violations of law, such
as civil disobedience, without any requirement, such
as current Supreme Court authority imposes, that the
speech pose an imminent threat of illegal action.
Similarly, he would exclude from constitutional
protection political speech that employs offensive
words.

These examples speak to views that Judge Bork
publicly expressed before his testimony in the current
confirmation hearings. That testimony suqggested that as to
some important issues his views might no longer be those he
had previously expressed, and that on some other issues he
might not, given the weight of precedent, vote fo overturn
Supreme Court decisions with which he nonetheless disagreed.
We are not persuaded, however, that Judge Bork's views have
changed to such a degree, or are so limited in potenrial
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effect, as no longer to threaten profound changes in the
constitutional law governing individual rights. We believe,
therefore, that the Senate should decline to consent to his

nomination to the Supreme Court.
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Jerober 3, 19E7T

Senator Joseph R. Biden, Jr.
Senate Judiciary Committee

224 Dirksen Senate Office Bailcing
washinjyton, D.C. 20510

Dear Senator Biden:

Tne undersigned aré all practicing attorneys and partners 1n
Washington law firms. &ll have servad in government and all
support the nomination of Judge Robert Bork to the Supreme
Court. Judge Bork is one of the most distinguished nominees in
the history of the Supreme Court.

As private practitioners who have had an opportunity to
observe his work, we are tremendously impressed with the
integrity of Judge Bork ani the fact that he has devoted nearly
his entire professicnal life to public service. Judge Bork's
career hags spanned the lezal universe and he has excelled in
everything he has done: 1n private practice at the highly
regarded firm of Kirkland & Ellis; at Yale Law School, where he
held two endowed chairs; as the Solicitor General of the United
States;:; and, finally, as a Judge on the U.S5. Court of Appeals for
tne District of Columbia. Achieving fame in one field would have
been enough to cap a brilliant career; Judge Bork has achieved
success in all of them.

Judge Bork's opponents grudgingly acknowledge his
brilliance; then move on to other matters on their political
2gendas in an attempt to predict how Judge Bork would respond to
issues before the court. 211 of this based on hystarical

speculation and it is thus necessary to re-emphasize the
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perspective Judge Bork will pring to the Court, a perspective
gained from his incredibly varied and impressive bachkground.
Apparently this is understood on the Court, because in an
unprecedented move, Justices White and Stevens, certainly two
mainstream justices presently on the bench, and former Chief
Justice Burger as well, have all come out in support of the
nominee, as have a number of distinguished Attorneys General such
as Griffin Bell, William French Smith and Elliot Richardson.

The Senate'’s role in the judicial selection process goes to
the heart of the underlying constitutional pring¢iple of
separation of powers. Article I of the Constitution empowers the
President to make judicial appointments to the federal bench with
the "advice and consent”™ of the Senate. Certainly, this
envisions a Senate very active in the confirmation process, but
that does not mean that the Senate should be allowed to
substitute its nominee for that of the Executive. The debate
raging these past few months has overlooked this important point,
and, thus, there is a danger that one of the most qualified
nominees of our time could be a casualty of this debate.

Judge Bork's opponents have attempted to put him outside the
mainstream of American jurisprudence. He is not. As a member of
the Court of Appeals, not one of his more than 100 majority
opinions has been reversed by the Supreme Court and he has been
in the majority 95% of the time. 1In fact, Justice Powell, whose
seat is to be filled, has agreed with Judge Bork in 9 out of the
10 cases that originated in the D.C. Circuit and ultimately want

to the Supreme Court. As President Carter's Counsel, Lloyd
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Cutler, stated, "in my view, Judge Bork is neither an ideologue
nor an extreme right-winger, either in his judicial philosophy or
in his personal position on current social issues ... the essence
cf [this] judicial philesophy is self-restraint.”

Judge Bork's judicial philosophy is one of judicial
restraint. This approach is not alien to the mainstream of
judicial thought. Judicial restraint is hased on the premise
that courts are to interpret the law rather than play the role of
policy-maker. It is a belief that in a democracy, the will of
majority shall be represented, but is tempered with the strong
belief that there are ¢ertain rights that are not to be subject
to any political wind-shifts. These are rights which are truly
Constitutional rights. This self-limiting vrole of the judiciary
is what gives the Court its power and preeminence. Suggesting
that the court be, in effect, a second Congress by allowing it to
do more than interpret the law can take away preclous rights and
bring tne Court into disrepute.

It would be a grave 1injustice if Judge Bork, one of the
nation's most respected legal minds, was denied confirmation on
purely political grounds. We urge you to support his nomination

on the Senate floor.
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THE UNIVERSITY OF CHICAGO
THE LAW SCHOOL

1111 EAST 40TH STREE
CHICAGO « ILLINOIS 60637

September 23, 1987

The Honorable Joseph R, Biden
United States Senate
Washington, D.C. 20510

Dear Senator Biden:

I was distressed to hear Secretary Carla Hills invoke my
name yesterday to support the proposition that Judge Bork would
be good for women because he would not apply formal equality in
the context of sex. This statement is very misleading. I have
been, and am, an opponent of Judge Bork's nomination. There is
no basis for thinking that Judge Bork will be willing to extend
constitutional protection against discrimination to women under
any standard. Indeed, what evidence there is suggests that he
will construe even statutory protections as narrowly as
possible.

I am sending this letter to other members of the committee
by reqular mail. I would appreciate your sharing the contents of
this letter with other members as soon as possible,

SlncerelyAygui?,
/({:,5(,;4 ElE e
Mary E. Becker
Professor of Law
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Puannimg & Communtiy
Camapmen Depertment
Kar-r Lutner Fung Jr
Cr. : Tentes Buddme

it M 3reer Ind fioo
By o v L mapn . G2T0n
Il 7L TTY 115 ed- Rl

TEACL ARD JUSTICE COMMISSION
September 30, 1987
Toz Hembers of tne L.S5. Senate Judiciary Committee
Froms Berkeley Commission on Peace and Justice

Subject; CONFIRMATION OF ROBERT BOAK TO THE U.S. SUPREME COURT

Due to the fact that Robert Bork cited Dz. Alexander Heiklejohm in his
testimony on the First Amendment before your Committee, and thet Dr.
Heiklejohn wes a res:dent of Berkeley, the Berkslev Commission on Peace and
Justice ivoted unanimcusly on Seprember 2%, 1967 to s=nd you Dr. Meiriejomn's
relevant testimony before tne Subcommittee onm Constitutional Rights of your
Committee in 1955,

A8 you »ill see from the following quozations, Dr, Meiklejohn's understanding
of the U.5. Constitution was quite different from that expressed by FRobert
Botk,

...¥hat is the supreme goveraing agency of this nation? 1In its
opening statement the Constitution answers thet questicn, ™We,
the Feople of the United States,” it declares, "do ordain and
establish this Constitution...” Those are resvolutionary words
vhich define the freedom whicn is guarantsel by the Tirst
Amendment. They mark off our govermment from every form of
despotic polity. The legal powers of the people of the United
States ate not granted to them by some onre else--by kings or
barens or priests, by legislators or executives or judges. All
polaitical authority, wnether delegated or mnot, Dbelongs,
constitutiomally, to us. If any one else has political
authority, we are lending it te him. We, the people, are supreme
in our own tight. Ve are governmed, directly or imdirectly omly
by ourselves....

-..What shall be read? What he himself decides to read. Vith
whom shall he associats in political advocacy? With those with
whom he chooses to associat2, Whom shzll ne oppose? Those with
who™ fe disagrees, £nall any branch of tne govermmeat attempt to
cootrel his opinions or his vote, te drive nim by duress or
intinidation imte believing or vectimg this way or that? To do
tais is t» violate the Constitution at its very source., We, the
people ci the Urited States, are self-governing. That is what
our freedom means.
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16
Testimony on the Meaning of
ne First Amendment

in 1953, when he was eighty-three vears old. Meikigyohn
was summoned bejore the Senate Sudbcommuce on Consir-
amonal Rights to summarize his wnterpreation of the First
Amendmens. This was a subtommitiee (0 the Senare Judic-
ary Conununee, also the parent body of the Subcommuitee
on lnternal Security The Hennings Subcomminee 100k 11s
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aame ;jrom s chatrman, Thomas Carey Henmngs. Jr.,
who nad been 2lected senator srom Missourt it 1930 on g
sagorm of opposition i0 McCurthyism and the {niernal
Securiy Act uf [930. In 2arly 1933, when Henmings was
aamed chavrman of the Subcommuttee on Civid Rights, he
changzd us name 0 Constuutanal Rights, 50 that the com-
muttee could examine the whole Bill of Rights (o see
whether it was deing wolated. The Senate had censured
Senator Joseph McCarthy in November, 1934, but « was
safl 2 dad ume for the 8ill of Righs. Chief Jusuce Euarl
Warren said in St Lows in February, 1933, that f the
nauton were askad gt that ume (0 raufy the Bill of Righis. it
would not Jde io.

The Henaiags Subcamminee hegan its hearings on free-
dom of speech, press, and assembly by inviting four legal
scholars o Jiscuss the exient w0 which Congress could con-
secutionalty limt these jreedoms tn the wnterest of national
security. The subcommuttee invited Alexander Meiklejohn;
Zechariah Chafee, prosessor of law ar Harvard Universiiy;
Thomas {. Cook. professor of palitical science at Joans
Hopkins Universuty: and Morris L. Ernst, a leading ACLU
lawyer 11 New York Ciry. After these four tesyfied. the sub-
communee heard resttmony from witnesses about actual con-
dittons. Henmings wanted, by means of these hearings, 0
reduce the size of che security pgrogram and (0 reform s
procedural failings. But before he could tssue a jinal report
the Suprerme Court. oa June 1{, [936, in Cale v Young,
Aeld thae the Eisenhower Sacurity Program exceeded the
authoruy granted by Congress in Public Law 733 (1950).

Meikleiohn's tesumony was published n Senate. Com-
mugtze on che fudic:ary, Subcommuttee on Constirutional
Rugnes, Heanings, 34th Congress, st Session, 1935 Pare
{, IF and 1lso in Alexander Meiklesohn, Potitical Frae-
dom: The Constitutional Powers of the Pzople (Vow
York: Oxtord University Press, 1963), op. 107-124,

Mre. Chairman and Memoers of the Commuttee:
[ desply ippreciate your courissy 1 askKing me 'o [oin with vou in
an Meemp( o define (he meaning of the words, “*Congress shall make
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{6 Tesumony on the Meaning of the First Amendment pxil

a0 law . abodeing the resdom of speech, oar of the press: ar the
rght of the people peaceably to assembile, and ¢ peuuon (he jovern-
ment for a redress of grievances.”” Whaiever those words may mean,
they go Juectly to the heart of our Amencan plan of goverament. [f
we can understand them we caa Xnow what, 13 1 self-governing
aation, we 1re rymng to be ind to do. [nsofar 1s we do not undersiand
them, we are in grave danger of blocking cur owa pucposes, of deny-
ng our own beliels,

1

(t may clanify my own part in our conference if [ tell you 1t oace my
opinion concerming thes much-debated subject. The First Amendment
seems (0 me to be 1 very uncompromsing statement. [t admus of no
exceptions. ft tall3 us that the Congress and, by implicatioa, all other
wencies of the government are denied 1ny authornitly whatever (o limit
the political freedom of the cuwizens of the United States. [t declares
that with respect 1o political belier, poliucal Jdiscussion, potiticai advo-
cacy, political pianning, our citizens are soveregn, ind the Congress 1s
their subordinate 1gent. That agent s suthorizad, under strong sale-
guards agaiast the abuse of its power, 10 limit the freedom of men as
they go about the management of thewr pryvate, their non-poliucal,
atfars. But the same mea, as they 2ndeavor (0 meet the aublic
responsibulities of atizenship in a fre2 society, are i 1 vital sense,
which is not 2asy (o Jeiine, beyand the reach of legistative control.
Our common sk, 15 we (alk twgether today, 3 0 Jetermine what
that sense is.

Mr. Chairmaan, in view of your couctesy (0 me, { hope you will aot
find me Jiscourtzous when [ suggest that the Congrass s a subordi-
nawe branch of the government of the Unitad States. [n saying this 1
am simply repeating 1n less passionate words what was said by the
writers of the Federalist papers when, 1 century and three-quariers
180, they 2xplainzd the meaning af the proposed Consutution to 1
body politic which sezmed very reluctant iv adopt 1. Over and aver
again ihe writers of those papers declared that :he Consutuuonal Coa-
veplion nad Zivea (0 the people idequare protecuon 4gamnst @ much-
feared iycanny of the legislacurs. [n one of the most halliant state-
ments 2ver writtan 1bout the Constitution, the Fzderalistsays—

[t is one thing 10 be subject (0 the laws, and inother 0 2e
Jependenr on che legistauve body. The drst comporis with, the
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last vioiaies, the {undamenial principles of jood jovernment,
and, whatever may de¢ the forms af :he Consutution, unites afl
power in the same haads. {No. 71)

[t 1s cruedly the legislature, the rFederatise insists, which threatens to
usurp the goverming powers of the people. [n words which uafor-
tuadtely have some celevance today, it declarss that "It is against the
saterprising ambition of thus Jdepartment that the people ought to
induige thewr jealousy and 2xhaust ail thewr precautions.’” And,
further, the hesitant people were 1ssured that the Coaveation, having
recogmzed :his danger, had devised adequate protections igaiast it.
The representatives, it was provided, would be elected by vote of the
peopie. Elections would be for terms beel 2nough to easure active
ad conuauous popular coawol. The legislature would have no law-
making Juthority ather than those limited paowers specifically detegated
10 . A general legislauve power 10 act for the secucdty and welfare of
the naton was demied on the ground that ¢ would Jdestroy the basic
d0stulate of popular self-government on which the Constitution rests.

As the Federalise thus Jdescribes, with insight and iccuracy, the
Constitutional Jdefenses of the freedom of the peopie igainst legisla-
nve aavasion, M i3 aol speakwag of that freedom 1s an “individual
ght”” which s Jestowed upon the ciizens by iction of the legislature.
Nor is :he principle of the freedom of speech dernived from a law of
Nature or of Reasoa n the absiract. As it stands in ihe Constitution,
1.3 a0 :xpression of the dasic Amencan pohincal agreement that, in
the last resort, the people of the United States shail govern them-
selves. To find 1ts meaneng, thererfore, we must dig down 1o the very
foundations of the sell-yoverning procsss. And what we shail there
And is the fact that when mzn govern themselves. it is they—ind no
one zlse—~who must pass judgment upon public poiicies. And that
means that in our popular discussions, unwise ideas must have 4 hear-
ng 15 well 15 wvise ones, Jangerous deas 15 well a3 safe, un-American
13 well 15 Amencan. Just 30 far 15, 1t 1ay pownt, the citizens who are
10 decide issues 2re denied icquaintancz with information or opinion
or doudt or Jisbelier or coiicism which 3 relevant (0 those 1sSues, just
50 far the result must e di-considerad, i-balanced planning for the
general zood. [t s that muulanoa of the thinking procsss of the com-
muniy dgamst whien the First Amendment is directed. That provi-
sion acither the Lagislature, aor the Exzacutive, nor the ludictary, nor
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il of them acting together, nas authoriey o aullify. We Amencans
have, ogether, Jdecided 10 be politcally tree,

7

Mr. Chairmaan, [ have now stated for your consideration the (hesis
that the First Amendment 15 not “‘open (0 exczptions’”; that our
American “‘freedom of speech’ 15 not, oa any Zrounds whawever, sub-
ject to ibridgment by the reprasantauves of the peopte. May [ next
Iry 10 answer two irgumenis which are commonly drought agunst that
thesis in the courts ind ia the wider circle of popular discussion?

The first objection ¢ests upon the supposinon that freedom of
speech may on occasion threatea the secunty of the nanion. And when
these two legitimate national wnterests are in contlict, the government,
it i8 said, must strike a balance between them. And that means that
the First Ameadment muse 2t times yieid ground. The freedom of
ipeech must be aondged in order that the aatonal order aad safety
may be secured.

[n the courts af the United States, many diverse opinions have
asserted that “baluncing' Jdoctrine, One of these, often quoted, reads
as follows:

To praserve s independencs, and give securiy 1gainst
foretgn aggression and eacroachment, s the highest duty of
2very nation, and (o dttan these 2nds nearly afl other considera-
tions are w0 9e subordinaizd. [t maters aot in what form such
aggression comes. . . Tae fovernmeant, possessiag e powers
which are (0 be 2xercised for protecuon and secunity, s clothed
with authority w0 determune the occasien on which the powers
shall be brought torth.

That opiion tetls us that the “‘goverament’” of the United States
has ualimited authonty 10 provide for the security of the natton, 15 it
may secin necessary and wise. [t (etls us, therefore, that coasutuion-
ally. the goverament which qas crzatad the detenses of pohucal free-
dom may break down those defenses. We, the peopie, who have
2nacted the First Amendment, may by igreed-upoa procadure modify
or annul that amendment. And, since we are, 1s 2 overnment, 1
soveraign nauon, [ do not s2e how aay of these 1sseruons can De
Jdoubted or demied. We Americans, 15 1 body-ooline, may destroy or
limit our freedom whenever we choose. But what dearning has that
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statement upon the authoriy of Congress 10 interfere. with the provi-
sions of the First Amendment”? Congress 15 not the government. It is
only one of four branches to each of which the people have denied
specific and hmited powers as well as delegated such powers. And in
the case belore us, the words, ““‘Congress shall make no law . . .
abridging the freedom of speech.” pive plain evidence that, so far as
Congress is concerned, the power 1o limit our political freedom has
been explicitly genied.

There 15, | am sure, a radical error 1n the theory that the task of
“*‘balancing’” the confhcung claims of securily ang {reedom has been
delegated 10 Congress. 1t 1s the failure to recognize thai the balancing
In question was carefuily done when, one hundred sevenly ycars ago,
the Constituton was adopted and quickly amended. The men who
wrote the text ol 1hat Consutution knew. quiie as well as we do, that
the program of pohucal [reedom 1s 3 dangerous one. They could fore-
see (hal, as the nation lraveled the ways of self-government, the
freedom of speech would ofien be used irresponsibly and unwisely,
especially 1n the umes of war or near-war, and that such tatking might
have serious consequences for the national safety.

They knew. 100, that a large secuon of the voung population was
hosule 1o the lorms of government which were then bemng adopied.
And, further. they had every reason 10 expect lhat in a changing
world, new dissausfachons would anse and mught in times ol stress
break out into open and passiondte disaffecuion. All these considera-
uons, | am saying, were as clearly and as disturbingly preseni to their
minds as they are 1o our minds today. And because of them, the First
Amendment might have been written, not as it is, but as the Courts
of the Unued States have re-wntten it in the war-maddened years
since 1919 The Amendmen: might have said, **Except in times and
situanons involving ‘ciear and present danger’ to the pational security,
Congress shail make no law abndging the freedom of speech.”” Or n
mignt have read. ""Oniy when, 1n the judgment of the iegisiature, the
interests of order and security render such action adwvisable shall
Congress abndge the freedom of speech.”” But the wniters of the
Amendment did not adopt either of these phrasings or anything like
them. Perhaps a minor reason {or their decision was the pracucal cer-
tamnty that the Constitution, if presenied in that form, would have
failed of adopuon. Bui more importani than such quesuonable hisiori-
cul speculation are two reasons which are as valid today as they were
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when the Amendmen: was decireed.

First, our doctnine of poiiticat freedom is not a wvisionary abstrac-
ton. Lt is a belief which s based in long and bitter experience, wilich
is thought out by shrewd inteiligence. It is the sober convicuon that,
in a society pledged 1o self-government, il is never trye that, in the
long run. the security of the nation 1s endangered by the freedom of
the peopte. Whatever may be the immediate gains and iosses, the
dangers to our saflety anising from political suppression are always
greaier than the dangers (o that safety ansing [rom political {reedom.
Suppression is always foolish. Freedom is always wise. That is the
faith, the experimental faith, by which we Americans have undertaken
to live. Il we, the citizens of 10day, cannot shake ourseives Iree from
the hysterta which blinds us to that faith, there s little hope for peace
and secunty, euher at home or abroad.

Second, the re-wnung of the First Amendment which authorizes
the legislature 10 balance security against freedom denies not merely
some munor phase of the amendment but its essential purpose and
meaning. | Whenever, 1n our Western civitization. ‘‘inquisitors"’ have
sought to justify their acts of suppression, they have given plausibility
1o their clauns only by appealing to the necessity of guarding the pub-
lic safety Juis that appeal which the First Amendmeni intended, and
iniends, 10 outlaw |Speaking 1o the legisiature, it says, ““When times
of danger come upon the naton. you will be sirongly tempted, and
urged by popular pressure, 10 resort to practices of suppression such
as those allowed by socwieiies unlike our own in which men do not
govern themselves. You are hereby forbidden to do so. This nation
of ours intends 10 be free. ‘Congress shall inake no law . . . abrnidging
the freedom of speech.’ ™’

The second objecion which musi be met by one who asseris the
unconditional freedom of speech rests upon ihe wel-known fact that
there are countless human situations in which, under the Consutu-
tion, this or that kind of speaking may be lirnited or forbidden by leg-
isfative action. Some of these cases have been lisied by the courls in
vague and varying ways. Thus libeis, blasphemies. atiacks upon public
morals or private reputation have been held pumishable. So 100, we
are iuvid that ‘“‘counselling a murder’” may be a cnminal act, or
**{alsely shouung fire in a theatre, and causing a panic.”” *"Offensive™
or “‘provocative” speech has been dented legisiative immunity. **Con-
tlempt of courl,” shown by the use of speech or by refusal 1o speak,
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may give basis for prosecuuon. Utierances which cause a riot or which
*“incite” to it may be subject o the same legal condemnation. And
ths lisung of leginmate legisiative abridgments of speech could be
continued indefinitely. Their number is legion.

In view of these undoubied facts, the objection which we must now
ry 10 meet can be simply suwated. In all these cases, it says, inasmuch
8s speaking 15 abndged, “‘exceptions’’ are made 10 the First Amend-
ment. The Amendment 1s thus shown 0 be, in general, “‘open (0
exceptions.”” And from this  follows that there is no reason why a
legistature which has authonty to guard the public safety shouid be
debarred from making an “‘excepuion” when faced by the threat of
nauwonal dapger.

Now the validity of that argument rests upon the assumed major
pramuse that whenever, in any way, limils are sel to the speaking of
an individual, an “"exception” is made 10 the First Amendment. But
that prermuse s clearly false. it could be justified only if it were shown
that the Amendment! ntends 1o forbid every form of governmental
control over the act of speaking. Is that s ntention? Nothing could
be further from the truth. May | draw an exampie {rom our own
present activities in this room? You and 1 are here talking about free-
dom within hmuts defined by the Sepate. I am allowed 10 speak only
because you have inviied me 10 do so. And jusl now everyone else I1s
denled thai priviljege. Bui further, you have assigned me a topic 10
which my remarks must be reievant. Your schedule, i0o, acting wilth
generosity, Axes a ume within which my remarks musl be made. in a
word, my speaking, though *‘free’” in the First Amendment sense, is
abnidged i» many ways. Bul your speaking, too, is controlled by rules
of procedure. You may, of course, difler in opinion from what | am
saying. To that freedom there are no himils. But unless the chairman
intervenes, you are not allowed to express that difference by open
speech untit | have finished my reading. In a word, both you and | are
uader coniroi as to what we may say and when and how we may say
1. Shail we say, then, that this conference, which studies the principle
of free speech, is isell making “‘excepuions™ 10 thai prnciple” 1 do
not think so. Speech. as a form of human acucn, is subject 10 regula-
uon n exacily the same sense as is walking, or lighting a fire, or
shooting a gun. To interpret the First Amendment as forbidding such
regulation 1s 10 sO misconceive IS meaning 2s Lo reduce i to non-
sense.
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The prninciple here at issue was effectively, though not clearly,
stated bv Mr. Justice Hoimes when, 1n the Frohwerk case, he said—

The First Amendment, while prohibiting legislauon agamns!
free speech as such. cannot have been, and obvipusly was not,
intended 0 give immunity 10 every form of language. . . We
venture 1o believe that neither Hamtlton nor Madison, nor any
other competent person, ever supposed that (0 make crirmnal
the counsetling of a murder would be an unconstitutional

interference with free speech.

Those words of the great Jusuce, by denying that the First Amend-
ment iniends 1o forbid such abnidgments of speech as Lthe punishing of
incitement 10 murder. seem 10 me 10 nullily completely the supposed
evidence thal the amendment 1S ‘‘open to excepuions.” They show
conclusively the lalsity of the ‘“‘excepuon’ theory which has been
used by the courts 1o give basis [or the ““danger’” theory of legisiattve
authority 1o abndge our poliucal freedom. If, then, the ‘“*danger”
theory is 1o Stand it must stand on 1ts own feer. And those feet, if my
earlier argument is vaiid, seem to be made of clay.

3

Mr. Chairman, 1n the first section of this paper | spoke of the negative
fact that the Fust Amendmen!t {orbids the legislature 10 hmit the pol-
wmcal freedom of the people May | now, surveying the same ground
from is posiuve side, discuss with you the active powers and respon-
sibilities of free citizens, as these are descnibed or taken for granted in
the general stucture of the Coastitution as a whole? If | am not mis-
taken, we shall find here the reasons why the words of the greal proc-
lamation are s¢ absolute, s0 uncompromising, so resistant of
modificanon or exception.

The purpose of the Constitution is, as we all know, to define and
alocute powers for the goverming of the nauon. To that end. three
special goverming agencies are sel up, and to each of them are
delegated such specific powers as are needed for doing us part of the
work.

Now that program rests upon a clear distincuon between the politi-
cal bod:s «hich delegales powers and the politcal bodies—Legislauve,
Execuuve, and Judicial—1o which powers are delegated. It presup-
poses, on the one hand, a supreme governing agency (¢ which,

88-375 0 ~ 89 - 10
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onginally, all authonty beiongs. [t specifies, on the other hand, subor-
dinate ageocies to which parual delegauons of authority are made.
What, then, 15 tne working reiauon between the supreme agency and
s subordipates? Oniy 15 we inswer that quesuon shall we find the
posiuve meaming of the First Amendment.

First of ail, then. what 1s the supreme goverming igency of this
gauon? In its opening satement the Consutuuon answers that ques-
noa. “*We, the Peopie of the Unied Siates,” it declares, ‘‘do ordain
and astaolish this Coastiunon . ."" Those are revolutionary words
whnich define the freedom which 15 guaranieed by the First Amend-
ment. They mark off our government {rom every form of despotic
polity. The legal powers of the people of the United Sutes are not
granted to them by some oae slse—by kings of barons or pnesis, by
legislalors or sxecuuves or judges. All poliucal authority, whether
deiegated or not, beloags, consututionally, to us. If any one clse has
poltucal authonty, we are lending it to um. We, the people, are

supreme 1 our own nghi. Wg are govemed, directly or indirectiy,

only by ourselves.
But now what have we. the people, in our establishing of the Con-

sutution, done with the powers which thus inhere in us? Some of
them we have delegated. But there 15 one power, at least, which we
have not delegated. which we have kept 1n our own haads, for our
awn direct exercise. Acticle 1, (2}, authonzes the people, in therr
zapacity as “‘zlectors,”’ io choose theuwr representatives, And that
means that we, the people, tn a3 vital sease, do actively goverm those
wio, by other delegated powers, govern us. I[n the midst of all our
assigning of powers to legisiative, execulive, and judicial bodies, we
have jealously kept for oursetves the most fundamental of all powers.
It 1s the power of voting, of choosing by joint acuon, those representa-
uves to whom certain of our powers are entrusted. [n the view of the
Consutuuion, then, we the people are not only the supreme agency.
We are aiso, polincally, an acuve zlectorate—a Fourth, or perhaps
better, a First Branch whicn, through s reserved power, governs at
tne polis. That is the z2ssenuai meaning of the swatement that we
Amencans are, 10 actual pracuce, pohucally a [ree peopie. Qur First
Amendment freedom 1s not mersly an asprration. It ts an arrangemeant
made by women and men who vote {r22ly and. by voung, govern the
nauon. That is the responsibility, the opporiunity, which the Constitu-
uon assigns (0 us, however siackiy and negligsndy we may at times
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have axercised our power.
It follows from what has just been said that under the Consutuuon,

we Amencans are poliucally {ree only insofar as our voung s (ree. But
o get the full meanag of that statement we musi 2xamine more
closely what men are doing when ihey vote, and how they do 1L

The most obvious feature of acuvity at the polis 1s the choosing
among c¢andidates for office. But under our slecuon procedures, with
thewr party platforms and public meetings, with the turmoil and pas-
sion of partisan debate, the voters are also considening and deciding
about issues of public policy. They are thinking. As we vole we do
more than elect men (o represent us. We also judge the wasdom or
foily of suggested measures. We plan for the welfare of the naucn.
Now it is these *‘judging’ activities of the govermng people which the
First Amendment protects by its guarantees of freedom from legisla-
uve interference. Because, as self-governing women and men. we the
peopie have work to do for the general welfare, we make (wo
demands. First, our judging of public ssues, whether done separately
or in groups, musl be {ree and independent--must b our own. li
must be done by us and by no one e¢lse. And second, we must be
equally iree and indepenaen! n expressing, at the polls, the conclu-
sions, the beliefs, to which our judging bas brought us. Ceasorship
over our thinking, duress over our voung, are alike forbidden by the
First Amendment. A legisiauve body, or any other body which. 0 any
way, practices such censorsiup or duress, stands in ‘'coatempt’” of the
sovereign people of the Unued Sutes,

But. further, what more specifically are the judging activities with
which ceasorship and duress attempe to interfere? Whart are the insel-
lectual processes by which free men govern a nation, which therefore
must be protecied from any external interierence? They seem 1o be
of three kinds.

First, as we try 10 ‘‘make up our minds'" on ssues which affect the
general welfare. we commonly —though not commeonly encugh—read
the printed records of tne thinkiog and betieving which other men
have done in relacion to those issues. Those records are found
documents and newspapers, v works of art of many kinds. And all
this vast array of dea and ract. of scence and ficuen, of poetry and
prase. of beliel and doubi. of appreciauoca and purpose, of informa-
ton ang argumeni. the voter may dnd ready to help him 0 making up

tus mind.

1"
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Second, we eleciors do our thinking, not only by individual reading
and reflecuon, but also 1n the acuve associauons of private or public
discussion. We think together, as well as aparl. And in thys field, by
the group action of congemal munds, by the controversies of opposing
minds. we form parties. adopt platforms. conduct campaigns, hold
meetings, 1n order that tus or that set of 1deas may prevail, n order
that that measure or this may be defeated.

And thiud, when clection day finally comes, the voler, having
presumably made up his mnd, must now express il by his ballol
Behind the canvas curtamn, alone and independeni, he renders his
decision He acts as sovereign. one of the governors of his country.
However slack may be our practice, that, tn theory, is our freedom.

What, then, as seen against this Consututional background, is the
purpose of the Firsi Amendment. as 1t stands guard over our free-
dom? That purpase is to see 10 il that in none ol these three activities
of judging shall the voter be robbed. by acuon of other, subordinate
branches of the government, of the responsibthty, the power, the
authority, which are his under the Consttuuon. What shall be read?
What he himselfl aecides to read. With whom shall he associaie in pol-
wical advocacy”? With those with whom he chooses 10 associaie
Whom shall he oppose” Those with whom he disagrees. Shali any
branch of the government arrempt (o control his opinions or his vote,
10 drive him by duress or rnmudanon nio believing or voung this
way or that” To do this 1s to violate the Consuruiion ar us very
source, We, the people of the Umited States. are self-governing. Thai

15 what our freedom means.
4

Mr. Charrman, this interpretation of the First Amendment which |
have tried (o give 15, of necessity, very absiract May 1, therefore, give
some more specific examples of 1ts meaning at this point or that”?
First, when we speak of the Amendment as guarding the freedom
10 bear and (o reaa, the prnnciple apphes noi only 1o the speaking or
writing of our own citizens bul also 10 the wnung or speaking of every
one whom a cilizen, at mis own discrenon, mas choose 16 hear or o
read And this means thal unhinderec expression must be open to
non-ciizens, 1o residen! ahens. 1o writers and speakers of other
nabons, 1w anyon¢. past or present, who has something to say which
may have significance for a ciuzen who is thinking of the welfare of
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this nation. The Bible, the Koran, Plaio, Adam Smith, Joseph Sualin,
Gandhi, may be pubhished and read in the United Stales, not because
they have, or had, a nght to be published here, but because we, the
citizen-voters, have authonty, have legal power, 10 decide what we
will read, what we will think about. With ihe exercise of that
“reserved’’ power, all “‘delegated’ powers are, by the Consuiution,
forbydden 10 interflere

Second, in the held of public discussion, when ciizens and thewr
[eilow thinkers ‘‘peaceably assemble’’ (o listen 1o a speaker, whether
he be American or [oreign, conservative or radical, sale or dangerous,
the First Amendment is not, in the first instance, concerned with the
“right”” of the speaker 10 say this or that. It is concerned with the
authority of the hearers 10 meet together, to discuss, and (o hear dis-
cussed by speakers of (heir own chowe, whaiever they may deem
worthy of their consideranon

Thurd, the same freedom rom attlempts at duress 1s guaranteed to
every ciizen as he makes up his mund, chooses tis pariy, and finaily
casts his vote. Durning thal process, no governing body may use force
upon him, may iry 10 drive him or ture him toward this decision or
that, or away [rom lhis decision or that. And for that reason, no
subordinale agency of the government has authoniy to ask, under
compulsion o answer, whal a ciizen’s pelitcal commiments are. The
quesuon, “Are you a Repubbean?” or ““Are you a Commumst®’,
when accompanied by the threat of harmful or degrading conse-
yuences H an answer is refused, or il the answer 1s this rather than
that, is an ntolerable invasion ol the '‘reserved powers™ of the
goverming people. And the (reedom thus protecied does not rest upoh
the Fifth Amendment *‘nght”” of one who 15 governed 10 avoid sell-
incniminauon. lt expresses the consututional authordy, the legal
power, of one who governs 1o make up his own mind withou fear or
favor, with the independence and frezdom 1n which sell-government
CONSISIS.

And fourth, lor the same reason. our First Amendment {reedom
forbids thai any citizen be required under threai of penalty 10 12Ke an
oath, or make an affirmauon as 10 beliefs which he holds or rejects.
Every citizen, 1 1s rue, may be required, Jnd should be required, to
piedge loyalty, and 10 pracuce loyalty, to the naton. He must agree 1o
support the Consutution. But he may never be required 10 believe 1n
the Consutuuen. His loyalty may never be iested on grounds of
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adherence o, or rejection of, iny Selies. Loyalty does aot imply con-
formaty of opiaion. Every ciuzen of the United States has Constitu-
tonal authonrty (0 ipprove or to condemn any laws e¢nacted by the
Legislature, iny actions taken by the Executive, any decisions ren-
Jered by the [udiciary, and 1oy principles sstablished by the Constitu-
uon. All these 2nactmeats which, 1s mea who ire governed, we must
obey, are sugject o our approval or disapproval, 13 we govern. With
respect to all of them, we, who are free men, are soversigo. We are
“The Pzaple.” We govern the United States.
3

Mr. Charrman, [ have ned 0 sutte and defend the assertuon that
Consututional guaraniee of political freedom is not ‘open (o 2xcep-
tions.”” Judgment upon ihe theoreucal validity of that position | now
ledve in your hands.

But 13 between condlicting views af the First Ameadment, there is
al30 a peactical question of sficiency. May [, in closiog. speaking with
the tentativeness becoqung to 1 non-lawyer, offer three suggestions a3
to the working basis on which decistons about political freedom should
rest?

First, the 2xperience of the courts sinca 1919 seems 0 me to show
that, as 1 proceducral Jevice for Jisunguishing forms of speech and
wriung and issemoly which the Amendment does protect from those
which it Joes not protect, the “‘clear and present Jdanger™ (est has
faded to work. {13 basic pracuical defect is that no one has been able o
give it dependable, or aven issignable, meaning. Case by case, opmnion
by opimion, it has shifted back and forth with a variability of meaning
which revzals its completz lack of Constitutional basis. In his opinion
confirming the convicuion of Eugene Dennis and othecs for violation
of the Smith Act, Judge Learned Hand reviewed the long series of
judicial atiempts to ive to the words ““:lear and present’” 2 usable
meaaing. His conclusion rzads, 1o part, 15 foilows:

The phrass “‘clear and pezsent danger’™. s 1 way to describe
4 penumbry of occasions, :ven cthe cuiskirts of which are
indefinable, Hut within which. is is 50 often the case, the courts
must fad their way 15 they can. [n 2ach case they must ask
whether the gravity ol the “2wil,"” discounizd by is improbabil-
ity, justifies such an nvasion of fres speech is is necessary (0
avoid the daager.
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Aod o this bewitldenng interpretation of the words, '‘cleir and

present,”’ ne adds:

That is 4 test i whose application the utmost Jifferences of
opinion have constantly insea, 2ven in the Supreme Court.
Qbviously it would be impossible to drart a statute which should
attempt 0 prescobe a rule for 2ach occasion; and it foilows, as
we have said, ctther that the Aceas definite snough as it stands,
ac¢ that 1 is pracucaily impossible to deal wath such conduct 1in
general terms.

Those words. coming (rom the penetrating and powerful mind of
Learned Hand, show how iatolerabie it is that the most grecious, most
fundamental, value in the Amecican plan of government should
depend, for s defense, upod 1 phrase which not only has no warrant
in the Constitution but has no dependable meamag, either for 4 man
accused of crime or for the attorneys who prosecute or defend him or
for the courts which judge him. That phrase does not do s work, We
need to make a fresh start in our nterpreung of the words which pro-
tect our poliucal freadom.

Secnnd, a3 we seek for 1 better tast, 11 1S of couse true that no legai
device can transform the making of decisions about fresdom into 1
meraly rounne applicaunon of an abstract prnceple. Self-goverament s
a complicated business. And yet, the “‘no-exception’” wiew which [
‘ave otfered seems to me 0 promise 1 more stable and understand-
dble basmis for judicial decwsion than does the 1919 doctrine which the
courts have been uying o follow. For 2xample, the most troublesome
issue which now conlfroats our courts and our people is that of the
spczch and wniting and assembling of persons who find, or think they
ind, radical defects in our form of govecnment, and who devise and
advocate plans by means af which another form might be subsututed
for it. And the pricucat quesuon 13, "“How tag, and n what respects,
are such revoluuonary planning ind advocacy protected by the First
Amendment?™

It 15, of course, understood that if such persons or groups procezd
1o forceful or violent action, or 3veén 0 overt prepacauon for such
acton, against the government, the First Amendment oders them, in
that respect, no protaction. [1s int2rest 5 lirmted to the freedom of
judgment-making —of inquiry ind belief and conference and persua-
sion iod planning and advocacy. [t does not protect either overt action
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or incitement (o such acuon. bt 15 concerned only with those polilical
acuviues by wmch, under the Constutuuon, free men govern them-
selves.

From what has just been said 1t Toliows that, so far as speech and
writing are concerned, the disunction upon which the applicauon of
the First Amendment rests 15 that between ‘‘advocacy of action’ and
“incitement to action.”” To advocacy the amendment guaraniees free-
dom, no matler what may be advocated. To incitement, on the other
hand, the amendment guarantees nothing whatever.

This distincuon was sharpiy drawn by Justice Brandeis when, in the
Whuneycase, he said—

Every denunciauon of exisung law tends in some measure io
increase the probability that there will be violations of it. Condo-
nauon of a breach enhances the probability. Propagation of the
cniminal state of mund by teaching syndicalism increases it
Advocacy of law-breaking heighiens 1 suil further. But even
advocacy ol violauwon, however reprehensible morally, is not a
justificauon for denywng free speech where the advocacy [alls
short of ncitement and ihere is nothing to indicate that the
advocacy would be immediately acted on.

Those words. | Uuak, point the way which decisions about Gur poi-
tical freedom can, and shouid, foilow. An inciement, [ take it, is an
utterance so rejated to a specific overt act that it may be regarded and
treated as a part of the doing of the act itself, if the act is done. lts
control, therefore, falls within the jurisdicuon of the legisiature. An
advocacy, on the other hand, even up to the timit of arguing and plan-
ning for the violent overthrow of the existing form of government, is
one of those opinion-forming., judgment-making expressions which
free men need to utler and to hear as citizens responsibie for the
governing of the nation. Il men are not free to ask and to answer the
question. “‘Shall the present form of our government be maintained
or changed?”; if, when that question 1s asked, the two sides of the
1ssue are not equally open lor considerauon, for advocacy, and for
adoption, then 31 15 ympossible 10 speak of our governmenl as esla-
biished by the free choice of a self-governing peopie. It 1s not enough
10 say that the people of the United States were (ree one hundred
seventy years ago. The First Amendment requires. simply and withoul
equivocation, that they be free now.
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Thurd. and finally, if we say, as this paper has urged. that in many
siuauons, speech and wniung and assembly may be controiled by leg-
islauve action, we mus! also say that such control may never be based
on the ground ol disagreement with opinions heid or expressed. No
belief or advocacy may be denied freedom if, in the same siuation,
opposing beliefs or advocacies are granted that freedom.

If then, on any occasion n the United Siates, it 1s allowable 10 say
that the Consutution is a good document. it 1s equally allowable, in
that situanon, 1o say that the Constitution is a bad document. If a
public building may be used in which to say, in ume of war, that the
war is justified, then the same building may be used in which 10 say
that it 1s not justified. If it be publicly argued that conscripuon for
armed service 15 moral and necessary, t1 may be likewise publicly
argued that 1 s ymmeoral and unnecessary. Il it may be said that
Amencan politscal institutions are supertor t0 those of England or
Russia or Germany, it may, with equal freedom, be said that those of
England or Russia or Germany are superior 10 ours. These conflicang
views may be expressed, must be expressed, not because they are
vahd, but because they are reievant If they are responsibly enter-
Lained by anyone, we, the voters, need io hear them. When a question
of policy 1s ““before the house,” [ree men choose 10 meet 1, not with
their eyes shut, but with their eyes open. To be afraid of any idea 15 1o
be unfit for seif-government Any such suppression of ideas aboul the
common good, the First Amendment condemns with 1ls absolule
disapproval. The freedom of ideas shall not be abndged.
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TESTIMONY

Submlttea by
BTRAL BTRITH WOMEN
on the nominatien of
JUDGE ROBERT K, BGRK
to the Supreme Court

Senate Juoiciary Committee
September 13987

Inies testimony is submitted on behalf of the 120,000 pembers
¢f E'mel Z'ritn women, Members cf E'nzl E'rith women are
Jewish wemen who llve 1n citles ang tOwns acress the ecuntry.
we are wemen of gll ages who are, by and large, part of the
mainstre-n of American l1fe. I neve h¢ard from many of our
members 1n the weeks since Judge Ecrk's nomination and Llne
overriglng messzge 1'E receilving 15 cne of zlarm at the

possibility of his confirmation.

We are coneerned that if Judge EBork's nomination to the
Supreme Ceourt 1s confirred by the Senate, we will see a

mzrked -- and unwanted--- change in indiviaquel rights,

women's rights and civil rights. Many of us are activists and
had to fight tc secure tnese rights. but even more of us Lave
simply built our lives gssuming that certaln fundamental
treedoms were ours zno that 1n this country they would ce

curs forever.

Wec remember the gays when there was prayer in schools znd
how exciuced we felt. We remember the oays beafore abprticon
was legzl and know the gegradation many women felt about
having 12 resort to back alley abortions. Twe remember
segregated lunch counters snd pell taxes and 1nstitutions of
higher learning that clesed theilr doors to men &nd women wWho
WEre noi white. wWe remexber when we finished coliege --
some of ug the first women in our famiiies to do so ~= and
were tol¢ tnat ceyond tesching and socizl work, we would
never go very far. Wwe remember 2 worla that was rape for the
merciful znd Judicious intervention of the courts. And tne

courts cia not let us down,

Now, we =zre concerned that thoses rights that we have fought
far or gzssumed wzre sccure may oe reversed i Judge Rork is

appointea to tne court.

We Dbase tnis view on Juoge Bork's wratings and opinions on
such matters &s tne scparation of church ana state, privacy,
abortion rights and aiscrimination on the basis of race cr

gaender.
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in these areas, Judge Berx's cpinlons appear to be guided by a
rigia interpretation of what the Constituticn protects &as a
"right." e believe thet nis cppesition to numerous Supreme
Court decigions 1in the recent pest threatens the gains we have
made, a:z 2 couniry, in the last twenly years of socizl progress.
And we are concerned.

we are concerned that with Judge Berk on the Supreme Court,

we Wi1ll 2ee seriotus grosicn in the wWall of separaftion betWeen
church and state. He has stated that the Supreme Court made

& mistake 1n 1962 when 1t ruled tnat public scheol officials
could not requilre stugents Lo recite a state-sanctloned preyer.
In commenting on tax aid to private schools, he called for "tne
rerntroguction of sowe religlon into public schogig and some

greater religlous symbciisze in our publie life.”

Judge Bork has stated tnat the nation hzs grown to be too
"secularizcd" -- tnat making religion a little more pervasive 1n
cur lives woula nct be such a bad thing. In his view, what

our socilety needs 1s a little more "public morality." we are
greatly troubled by tnese suggestions. Whose religion? whose

morality? Wnose decisions?

We fear he would zmplement the public morality wilth mandated
school prayer, public funding of privave religious schools, the
reiptredguction ¢f government intrusion into areas of religion.
e, 1n B'nz1 B'rith Wonen believe, as James Megdison sald, thet
religien 18 "too personal, tco sacred, too ncly,"™ toc be subject
L0 government interference. Iv 13 precisely the freedom from
wthis 1nterfsrence that attractea our parents and grandpzrents to
this country. It 15 the principle thet has ensured all
religious minor:ities in our country frecaom {rom possible abuse

from the mzjority.

he are concerned that Judge Bork's record demonstrates
insufficient sensitivity to the neeas of minoritles 1in general.
he are esperlally distressea at his record on women's rignts.
his interpretstion of the egusl protection clause of the
fourteenth zmenament makes 1t virtually impossible for Wemen

to rely on the court to deal sternly with offenders i1n sex
dis¢rimination cases.

We are slso dismayea that Juage Eork dces not see room 1n the
Constitution for the guaranteed right of reproductive freedom.
He opposes tne lznamzrk pro=-choice decision of hoe v. Wade on
the grounds that 1t is Tunconstitutional." But what do we szy
to our deughters and granddeughters in thatv case? That they
have ne praivacy? Or that they nave no ireedom to make
important moral choices?
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Judge Bork's views gn free and private choice dc net stop witn
abortion rights. In 1965, he supported z Connecticut law that
banned tne use of contraceptives, even oy married pecple. In
Judge Bork's view, the Supreme Court gave toc much latitude

to the constitutionzl cefinition of privacy. What concerns us,
1s his seesming preference for something worse -- government
intrusicn into the private lives of citizens.

We are alsc troubled by his record on civil rights. Judge Bork
szems to have balked at every major juncture of progress 1in

the area of civil rights. 4&lthough he has since recanted a
number of his former positions in tnis area, we are troubled by
his lack of foresight.

In a 1963 article for New Republic vudge bork opposed
provisions of the Civil R:ghts Act tnzt would require the
desegregation of public facilities, Alwnough he has since
recented the views expressed in that article, it suggests tnat
he failed to see how important leglsiative action cn civll raghts

was at that moment in history.

As Jewish women, we understand how lhportant 1t 1s to cry
out against 1nJustlice 1n & timely menner. We have learned the
hard way that to hesitate in the face of oppression can have

disastrous conseguences.

We are alsc concerned about Judge Bork's participation in the
"Saturday hight Massacre," during Wstergate which included the
firing of special prosecutor Archibald Cox. His actions during
that periocd have raised serious questions about whether he was
willing to sidestep the 1law in order to serve the president. At
the moment, the Supreme Court :s tentatively beslanced on tne
iSsue of the separaticon eof church and state and on other 1ssues
that concern us, We fear that if FRobert Bork 18 appointed to
tne Court, the balance ¢n this i1ssue and others will shift ana
shift radiczlly,

it 1s cifficult to get Judge Ecrk inte focus. On one hand, he
consistently interprets the Constitutlon through the narrow lens
of "original intent." Yet or the other hand, he has reversed
his opinion so many times that one wonders how ne will
ultimately decide crucial cases in the areas of 1ndiviguszl
rights, women's rights ana civil rights.

We coppose the nomination of Robert bork, finally, because wWe
are not convinced that he cares epough about the rights of
women and minorities to consistently interpret the Constitution
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with their well-besing 1n mind. we zre concerned that 2
Constitution that 15 rigorously interpreted without regzrd to
the vulneratle segments of our seclety 15 not the document we
have knrown or have relied upon for S0 many Ye€ars.

né urge you to cppose tne appointment of Robert Bork to tha
Supreme Court,
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= .
\WJ ' Office of Legislative and Intergovernmental Affairs
Office of the Asustant Attorney Genersl Washingien. D.C 20530

September 28, 1987

The Honorable Harold R, Tyler, Jr.
Chairman

American Bar Association

30 Rockefeller Plaza

Suite 3600

New York, New York 10112

Dear Judge Tyler:

1 understand that Judge Bork, at Senator Biden's request,
has authorized you to release to the Senate Judiciary Committee
memoranda and reports concerning the dismissal of Archibald Cox
you prepared following President Reagan's nomination of Judge
Bork to the Supreme Court. The Department of Justice hereby
wvaives its privilege with respect to these documents and has no
objection to their release to the Committee.

I ask that you provide me with a copy of the documents you
provide to the Committee.

Sincerely,

A

Assistant Attorney General

CcC:

The Honorable Joseph R. Biden, Jr.
The Honcrable Strom Thurmond
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UNITEDQ STATES COURT OF APPEALS
DISTRIGT OF COLUMBIA CIHRCWIT
WASHINGTON O € 240001

ROBERT H BORK
UNTEE RFARGE CIMEUIT JYOSE

September 28, 1987

Honorable Joseph R. Biden, Jr.
Chairman

Committee on the Judiciary
United States Senate
Washington, D.C. 20510-6275

Dear Senator Biden:

As you requested in your letter of September 23, 1987, 1
have sent a letter to Judge Tyler authorizing the release of
memoranda and reports relating to the dismissal of Archibald Cox
and prepared by the ABA following my ncmination to the Supreme
Court. I am enclosing a copy of that letter for ycur
convenience.

Please let me know if I can be of further assistance.
Sincerely,

sl ot

Robert H. Bork
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UNITED STATES COURT OF APPEALS
DISTRICT OF COLUMBIA CIRCIHT
WABHINGTON O € 20001

ROBDERT H BOAK
UNITED PTATES CHEWT Jusel

September 28, 1987

The Honorable Harcld R. Tyler, Jr.
Chairman

American Par Assoclation

30 Rockefeller Plaza

Suite 3600

New York, New York 10112

Dear Judge Tyler:

Senator Blden informs me that, on the awthority of my oral
wvaiver, you furnished the Senate Judiciary Committee vith copies
of statements I made to tha ABA in 1982 regarding the events
surrounding the dismlasal of Archibald Cox.

Senator Biden also requests that I waive any cbjection to
the release of any additional memoranda or reports relating to
the dismissal of Mr. Cox which you may have compiled in
connection with my nomination to the Supreme Court. [ have no
objection to the releaas of these documents to the Committee, and
would appreciate receiving a copy of vhatever materials are
provided.

I appreciate your cooperation in this matter.
Sincerely,

Uit I “Fon k-

Robert H. Bork

cc: Honorable Joseph R. Biden, Jr.
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l Brigham Young University
|1 Reuten Clark Law Schoot
|

September 28, 1987

Senator Joseph Biden
U.S. Senate
Wagingten, D.<.

Dear Senator Biden:

¥a of the BYU law faculty want to express our concern that
the views expressed by Judge Bork are too extreme to make him an
appropriate nominee for Supreme Court Justice. Our opinion
reflects vital concerns that Judge Bork will undermine well
eatablished constitutional and statutory protections.

s.lncnnly,
S /K n.qé /Z
i R PRV s TRV )’ g L v, o
' Hichael Goldsmith Jeéan Wegman' Burns Constance Lundberg
Profasaor of Law Associate Professor Professor of Law

of Law

cc

A
o
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"BLIND SPOT FOR BLACKS"~- AND WOMEN or LETTER FROM
NORTH CAROLINA

Albert Broderick

In 1864 when Lincoln was considering a replacement for
the deceased Chief Justice Roger B. Taney he knew what he
was locking for. "{W]e wish for a Chief Justice who will
sustain what has heen done in regard to emancipatiot and the
legal tenders [wartime greenback legiszlation].”" [2 warren,
The Supreme Court in United States History, 401} But, he
added, "We cannot ask a man what he will do; and if we
should, and he should answer us, we should despise him for
it. Therefore, we must take a man whose opinions are known."

Until recently nominees to the Court did not even
present themselves to the Senate Judiciary Committee.
Apparently times have really chahged. Even before the
hearings started on his nomination to the Court Judge Robert
H. Bork was active in his own behalf. The Hew York Times’
Linda Greenhouse put it this way: "By the time of the
heaiings, he will have met individually with nearly all 14
members of the Judiciary Committee and with many, if not
most, of the cther 86 senators as well." [Times, aug. 4,
1987, p. 11] Leave aside the now=-celebrated White House
briefing bock and its crude attempt to repackage Bork as at
once a closet moderate, a Brandeis liberal, and a Powell
conservative.. In a recent interview [Newsweek, Sept. 14,
1987, p.14), Bork remarks that "I have, as ycu may have
noticed, a record.” He then seems to disparage some of "the
stuff I wrote in the ¢id days". He adds that even in light
of his most current reformulations "I don't know how a lot
of these things would come out," that is, in his opiniens as
a Justice of the United States Supreme Court. Fair enough.
I've been puzzling another question: Does where the nominee
has been tell anything signifiecant about whe the person is
that aspires to succeed retired Justice Lewis Pawell as the
"swing Justice” on the Court, and where he will (or may)
be?.

Who, you ask, is posing this guestion? I've heen in
congtitutional law for almost 25 years-- teaching law
students, writing articles in law reviews, and working on
briefs for the Supreme Court. These briefs include some solo
efforts of my own {in cases that I'll be discussing-- Bakke
(1977), Bob Jones University (1983) and Sheet Metal Workers
{1986)). And there was a lone summons to testify at a Senate
hearing=-=- in favor of a bill toc scften the impact of an
cpinicn by Justice Powell that restricted the standing of
litigants to have access to the courts. (The bill didn't
pass.)

For the past thirteen years whatever I'wve touched
--teaching, writing, briefing-- it seems Powell was there.
Sometimes he'd aggravate with his flat "No." Mcre often
he'd join naysaying majorities, but supply a ceoncurrence
that showed the loser a way to half a loaf. In the access to
courts issue, he pointed out avenues around his own tough
language. His vote sent Allan Bakke to become a doctor and
left the state medical school's affirmative action plan in
smithereens [Bakke, 19%78). But his opinion in Bakke iden-
tified circumstances in which affirmative action for minor-
ities (and women} could be possible. In a later case that
upheld mincrity preferences {(Fullilove, 1980}, Justice
Powell recalled the Supreme Court's role in perpetuating the
badges of slavery: "Indeed, our own decisions plaved no
small part in the tragic legacy of government-sanctioned
discrimination." He cited Plessy v. Ferguson, the 1896 case
whose "separate but egual" doctrine spawned racially segre-
gated schools, and Dred Scott v. Sandford, in which Chief
Justice Taney wrote for the Supreme Court in 1857 that even
free blacks could not be citizens and that Congress could
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not exclude slavery from newly admitted states. As we know,
Dred Scott produced a Civil War. Plessy, just as clearly,
led to 75 years of racial segregation in schools and in ail
public facilities. In 1986 and 1937, over the uncompromising
opposition of President Reagan's Department of Justice,
Powell supplied the vote and analysis that upheld affirm-
ative action as a remedy for egregious past race and sex
discrimination.

on April 11, 1987 Justice Powell spoke in Chapel Hill,
North Carclina, at the retirement dinner tendered to the
distinguished professor and Supreme Court specialist, Eugene
Gressman. Powell's speech dealt admiringly with a Virginia
law teacher who had both John Marshall and Thomas Jefferson
as pupils, Chancellor George Wyeth. Many of us were hearing
of wyeth for the first time. Whenh we got arcund te it we
learned that Wyeth's most remembered legal effort proncunced
glavery unconstitutional under the Virginia constitution.
While he was in town, Justice Powell met with members of the
University of Horth Carclina law faculty (not my own). Two
colleagues who met with him reported that one professor
confronted Justice Powell with what seemed a bold query: Was
there any imminent prospect of a resignation from the
Supreme Court? Powell had replied forthrightly: None. Terry
Eastland, Attorney General Meese's spokesman, after the most
recent affirmative action decision had commented that a
couple of appointments to the Court would turn it arcund.
Mindful of this and the ripe vears and occasional indispo-
sitions of Justices Blackmun (78), Brennan (81), and Mar-
shall (79), Justice Powell's reassurance provoked many sighs
of relief.

My scene shifts to Atlanta and the morning of June 27,
1987. In town for a former colleaque's wedding, my wife and
I were staying at one of those hotels that deliver the local
paper to the door before breakfast. Tappy broke the morning
silence: "There's bad news today." What a powerful under-
statement. Justice Powell had resigned, the Justice whom,
more than any other, I had argued with ahd sought to win
over (in print). Despite occasional aggravations, his
sensitivity, openness, and simple striving for fairness
left his mark con me. The loss was personal.

There was now a crucial vacancy. On July l1lst Chief of
Staff Howard Baker apparently persuaded President Reagan to
send up to the Senate cthe short list he was "considering".
The very next day, the President announced his cheice:
Robert H. Bork. In June of 1986 Evans and Novak, the
conservative columnists, reported as fact that Justice
Powell would resign at the end of the Court's Term lastyear,
and be replaced by Judge Bork of the Court of Appeals for
the District of Columbia. Justice Powell had promptly
announced that he had no intentien of retiring. after the
presidenial nomination of Judge Bork on July 2, 1987 Evans
and Novak modestly recalled their previous forecast; they
merely had the wrong year. The Bork nominaticn was hardly a
surprise. A Herblock cartoon had a wife taunting a stunned
husband: "You were expecting maybe Edward M. Kennedy." A
"whaddya gonna do"-~type recalled a gag from New Deal days
that he found in the Yalta Papers. Roosevelt had indeed told
Stalin of a Ffarmer's gift of a bottle of whiskey to an
elderly employee. The employer asked later "How was the
whiskey?™ The hired hand said "Just right." Just what d&id
that mean? "If it had been better you wouldn't have given it
to me; if it had been any worse it would have killed me.”

The ensuing ten weeks have made clear that opponents of
the Bork nomination have no intention of swallowing it
without golng behind the iabel. I soon got caught up in the
vortex, ceollecting clippings, reading the stream of mater-
ial, old and new, sorting out on paper where it led me.
Draft followed draft into the round file under my desk., In
an earlier draft I charted the institutional advocates and
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opponents and thelr respective moves week-by-week. That was
dull, and already densely covered in the media. I mettled on
what I thought were two major reasons why an uncommitted
Senator should vote against trhe nomination. That kept part
of my focus here at hcme.

My Senator, Terry Sanford, had returned home from an
inspection trip to the U.S.S.R. some weeks after the opening
gun was fired. He announced that he would make his deecision
on the basis of hls "conscience." Assuming, as I do, that
Sanford’'s test leaves space for an intelligent review of
constitucional history, why not vote for Bork? After all, my
other Senator, Jesse Helms, viewed as comfortably in Bork's
camp, can hardly be seen as voting against his conscience,
Some recent research and writing had convinced me that when
the Constitution itself is silent or ambiguous a person's
answer in conscience to a question like this depends on a
kind of constitutional belief system. Generally it forces
cne to ask "What kind of country do I want this to be?"
Measured by this test, President Reagan was clearly justi-
fied in nominating Judge Bork, and Senator Helms in support-
ing him. I would hope that, just as clearly, it will bring
Senator Sanford and the handful of crucial undecideds to
vote against the nomination,

I said that two major reasons combined to convince me
that the Senate should withhold consent from the Bork
nomination. The first 1s simple history, and comes under the
heading of "constitutional polities.” Of course, as Bork and
everyone slse back to John Marshall have agreed, the Consti-
tution is "law." But, unlike ordinary private law, from the
beginning the Supreme Court has interpreted imprecise
formulations in the Constitution by making political
choices, choices that it claimed were consistent with the
language of the document. Some of these choices have proved
horrible, and some very good. And there has usually been
disagreement as to whether a particular chaice is cne or the
other.

Two universally admired Supreme Court Justices of a
generation ago, Robert H. Jackson and Benjamin N, Cardozo,
rejected the notion thac the Court's constitutional process
could be reduced to "framers' intent" and '"neutral prin-
ciples", Judge Bork's twin cancns of judicial "Lestoil."

Justice Jackson (for whom the present Chief Justice was

a law clerk) referred to the Supreme Court as "a political
institution arbitrating the allecation of powers between
different branches of the Federal Government, between state
and nation, between state and state, and between majority

" government and minority rights." He recalled a concurring
comment by Justice Cardozo, who had served for 18 years on
New York'’'s highest court before joining the United States
Supreme Court: "[Ilt [the New York Court of Appeals] is a
great common law c¢ourt; its problems are lawyers' problems.
But the Supreme Court is occupied chiefly with statutory
construction...and with politics.” After recalling Cardozo's
comment, Jackson observed that Justice Cardozo "used 'poli-
ties' in no sense of partisanship but in the sense of
policy-making. His remarks point to some features of the
federal judicial power which distinguish it from the func-
tions of the usual law court.”

Justice Jackson noted the absence of guldance [n the
Constitution itself: "[N]either the text of the Constitution
nor the debates in the Censtitucicnal Conventicn gave any
clear forecast of the part the Court was expected to play
...- The Constituticn and the Judiciary act of 178% so far
as federal cases were concerned launched a Court wlthout a
jurisprudence, which is something like launching a ship
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without a rudder. The Court of course had no tradition of
its own....The Supreme Court was nct bound to any particular
body of learning for guidance....In five of Marshall's great
opinions he ¢ited not a single precedent.”

In three current law review articles I have examined
Jackson's insight in light of the way the Supreme Court has
actually declded constitutional cases. The "framers' intent"”
theory =--the key to the constitutional learning of Attorney
General Meese and Judge Bork--offered small help to the
Court in its first half century, for the framers' had agreed
not to publicize the proceedings of the Constitutional
Convention for 50 years. This silence was not broken until
the publication in 1840 of James Madison's journals. More-
over, in the Marshall and Taney years, when constitutional
cases constituted a very small part of the business of the
Supreme Court, special rules were promulgated for constitu-
tional cases, rules that differed from those applying to
the private law cases that dominated the Court's dacket. For
exampie in 1834 Chief Justice Marshall announced such a
constitutional rule of decision that persisted in successor
Courts: "The practice of this Court is not (except in cases
of absclute necessity} to deliver any judgment where consti-
tutional cases are involved, unless four [of seven] judges
concur in opinion, thus making the decision that of a
majority of the whole court." The commen law practice of
following precedent was never slavieghly followed in
constitutional cases. In 1837 when Chief Justice Taney had
succeeded Marshall three cases were decided that represented
a turnaround from decisions of the Marshall Court. The
constitutional provisions under consideration were the same,
but the "constitutional politics" was different. The
"unylelding conservatism" ( Albert Beveridge's term} and
nationalizing politics of Marshall had been replaced by the
more flexible, state-friendly politics of the Taney Court.
By January of 1841, according to Charles Warren, "[S]o fully
had [President Andrew] Jackson's appocintees on the Court
satisfied the country, that political criticism of its
decisions had almost entirely disappeared.” [2 C. Warren,
The Supreme Court in Unlted States History, 1922, at 341)
From 1868 to 1890 the Supreme Court interpreted the due
process clause of the 14th Amendment so as not to restrict
state legislation, From 1890 to 1937, the Court found it a
handy weapon of political restraint on state legislation.
After 1938 the Supreme Court restored economic due process
to its earlier dead letter status. And even the conservative
Hughes Court of the Nine 0ld Men made nc fetish of "framers'
intent." In a case involving a Minnesota mortgage morateorium
law in 1934, during the depression years, the Court seemed
to concede that barring such a suspension of mortgage
payments had been the very intention of the framers of the
"obligation of contracts" clause of the Constitution. [Home
Bullding & Lean Ass'n v. Blaisdell, 1934]. In a famillar
passage Chief Justice Hughes found the framers' intent was
no bar to upholding the state law: "It is no answer to say
that this public need was not apprehended a century ago, or
to insist that what the provision of the Constitution meant
tc the vision of that day it must mean t¢ the visicn of our
time. If by the statement that what the Constitution meant
at the time of its adoption it means today, it is intended
to say that the great clauses of the Constitution must be
confined to the interpretation which the framers, with the
conditions and outlook of their time, would have placed upoh
them, the statement carries its own refutaticon. It was to
guard against such a harrow conception that Chief Justice
Marshall uttered the memorable warning--'wWe must never
forget that it is a constitution we are expounding.'

MeCulloch v. Maryland, 1819]." These examples of
constitutional politics antedate the Warren Court upon which
Judge Bork centered his chief complaints prior to the Burger
Court's aborticn decisien.
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The Supreme Court's constitutional decision-making has
displayed various "brands" of politicsa: federalism politics,
separation-of-national-powers polities, falr-trial politics,
race and sex politics, democracy politics (voting cases),
consensus politics, natianal stability politics, a politics
of moderation or compromise, and occasiocnally a "public
opinion® politics. Loyd Bryce observed that "The Court feels
the touch of public¢ ominion." There is also in constitu-
ticnal decision-making what might be called a politics of
institutional respectability that encompasses coherence and
conslstency, the limited constjtutional counterpart of stare
decisis (the common law policy of ordinarily adhering in
previous declsions). As I shall suggest, Judge Bork rejects
all butc this last, which under the direction of "framers'
intent" and '"neutral principles" hecomes his comnstitutional
meter bax, When President Reagan enthuses that Bork "be-
lieves his role is to interpret the law, not make it"™ (July
6, 1987}, and that "judges preferences and values shculd not
be part of their constitutional interpretations" he is,
unfortunately, figmenting a constitutional worid that never
was. Mereover, he is proposing a judicial model that is
calculated to achleve his (and presumably Bork's) social (or
political) agenda. -

The "politics thesis" which I have just described
documents how our constitutional system has actually ope-
rated. This description is a first step, but only a pre-
limipary to the vigorous current debate on how the consti-
tutional system should work. But it is indisputably his
torigal truth to say {with Justices Jackson and Cardozo)
that, from the beginning, the Supreme Court has acted
"politically"” in pronouncing "constitutional law." We might
say that the Supreme Court's process is constitutional
politics; its product is constitutional law. It has happened
this way across two centuries-- with results that have been
sometimes good and sometimes horrible. Indeed, the breadth
of possibilities within reach under the Constitution poses
to each Justice, and to each Supreme Court as the sum of its
parts, the question: "What kind of country do I want this to
be?" Political chaices often have predictable political
consequences. There is little room to hide.

Until the recent past the Supreme Court has been deeply
involved in decisjional politics that was either indifferent
to, or partial to, slavery or racial discrimination {which
Justlce Stewart called a "badge of slavery.") I have already
noted Justice Powell's scrrowful acknowledgment of this
fact. Unlike Judge Bork (see p. 9 below), I dislike refer-
ring to doctrinal adversaries or erring Justices {or Pres-
idents) as racists. However, I believe that a nominee for
Justice loses credibility Lf his constitutional positions or
abstaining methodology (even if later recanted) show a
"blind spot for blacks" (Professor David Currie's phrase for
Chief Justice Taney) or for women. I shall try t¢ show here,
I hope fairly, why I believe that Judge Bork does not meet
this test.

Until recent years Chief Justice John Marshall has
escaped significant criticism for insensitivity to issues
allied to the Comstitution's compromises with slavery. Yet
Charles Warren's first edition in 1922 documented [at p. 86]
Marshall's unwillingness to concern himself with racial
deprivations. Marshall wrote Justice Story that their
colleague, Justice Johnscn, while sitting on circuit in
Charleston, held unconstictutional a $outh Carelina statute
that reguired free black seamen debarking in that state to
be jailed immediately. "We have its twin brother in vir-
ginia," wrote Marshall; "“a case has been brought before me
in which I might have considered its censtitutionality, had
I chosen to do so; but it was not absclutely necessary, and
as I am not fond of butting against a wall in sport, T
escaped on the construction of the act."
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Marshall's successor, Roger B. Taney, conce a slave-
holder in Maryland, enjoyed no such immunity as to his
pre-Court career. Taney's biographer, Carl Swisher, gquotes
from his 1832 cpinion as Attorney General of the United
States: "The African race in the United States even when
free, are every where a degraded class and exercise no
political influence....They were not lcoked upcen as ¢itizens
by the contracting parties who formed the Constitution. They
were evidently not supposed to be included by the term
citizens. And were not intended to be embraced in any of the
provisions of that Constitution but those which point to
them in terms not to be migstaken." Taney's opinion for the
Court in Dred Scott (1857) restated these same views. Still,
Taney's earlier leadership of the Court prompted a recent
historian-critic of slavery and the Scott decision to
write: "Had the Taney Court retired on its laurels in 1855,
it would eurely have gone down as ope of the most popular
and effective Courts in our history. Taney's tactful leader-
ship, his simple eloquence, and the clarity of his legal
mind would have assured his reputation as a worthy successor
to the great Marshall." In a law school lecture before
joining the Supreme Court for the second time, Chief Justice
Hughes marked the Dred Scott decision as the worst of the
Supreme Court's three "self-inflicted wounds". Yet in the
same lecture he did much to rehabilitate Taney. David
Currie, a University of Chicago law professor, pays high
tribute to Taney in a recent study (The Constitution in the
Supreme Court (1789-1888), but sadly recalls "Taney's blind
spot for blacks." As Justice Powell intimated in my earlier
reference to Fullilove (1980), Taney was not the last
Justice, nor Taney's Court the last Supreme {ourt, to
display a "blind spot for blacks."

The first Supreme Court decision interpreting the 14th
Amendment, Slaughter-House Cases (1873), identified the
chief purpose of that post~Civil War Amendment as repairing
the ravages of slavery. Yet only ten years later, in the
Civil Rights Cases, the Court struck down the Civil Rights
Act of 1875 (eliminating racial discriminaticn in certain
public accommodations}, by severely restricting the enforce-
ment ¢lause ¢f the Amendment. What had happened on the Court
between 1873 and 18832 Historian €. Vann Woodward makes a
powerful case for what he calls the Compromise of 1877, and
his analysis has been recently supported by constituticnal
historians Harold M. Hyman and William M. Wiecek, and by law
professor John Orth of the University of Morth Carolina.

In the presidential election of 1876, neither Repub-
lican Rutherford B. Bayes ner Democrat Samuel J. Tilden
received a majority of the electeral votes. An Electoral
Commission of fifteen members was agreed on to determine the
accurate counts of disputed electcral votes in four states.
Five members of the Commission were Senators and five
Congressmen, evenly divided according to party. Five members
were to be Justices of the Supreme Court. Four of these were
named at the outset, and were tc chocse the fifth Justice.
They chcse Justice Bradley. <Citing Bradley correspondence,
Oorth writes: "Given the composition of the Commission the
fifth judge would decide the outcome....His pivotal position
on the Electoral Commission put Bradley in the eye of the
pelitical storm. It was later reported--and he [Bradleyl
never denied it-- that he had actually written out an
opinicon giving the electicn to Tilden. In the end, however,
he closed ranks with his fellow Republicans and declared
Rutherford B. Hayes President-elect.” According to Hyman and
Wiecek, "The price of southern acquiescence included the
Republicans' commitment to end Reconstruction; to withdraw
the remaining troops from the South...; and tc cease en-
forcing civil rights laws including the brand new one of
1875." Woodward's c¢riticism of the Supreme Court's 1883
decision in the Civil Rights Cases was pointed: “"The
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decision constlituted a sort of validation of the Compromise
of 1877...." That case had declared unconstitucional the
last civil rights act until 1957. In the interim Senate
fllibusters had prevented civil rights billsg receiving a
floor vote.

What followed the 1883 Cjvi) Rights Cases is history
undisputed: the withdrawal of troops, ever-increasing
official racial discrimination, and the constitutional-
ization of Jim Crow under the "separate but equal"™ formula
of Plessy v. Ferguson (1896). And Jim Crow was the constitu-
ticonal law of the land until in Brown v. Board ¢f Education
in 1954. It has been suggested that no evidence of racism
surrounded the Compromise of 1877 {and its consequences on
the Court). It may well be true that lts true motivation was
restoration of peace between the North and the South.
({Similarly, defenders of Marshall and Taney insist their aim
was not racist, but maintaining the Union.} But Justice John
Marshall Harlan, the elder, in both the Civil Rights Cases
and in Plessy v. Ferguson, predicted the accompanying:
regressive effect of those dacisions on the new black
citizens. Once again, with whatever motivation, the Supreme
Court decisions revealed a "blind spot for blacks" with
frightful national consequences.

There is n¢ evlidence at all that Judge Robert Bork is
racist-- or sexlist--, nor is any such suspicion intimated
here. However, particular constitutional positions he has
taken, and his basic theory of judicial nonintervention in
support of minority and women's claims of right are fully
documented. To put it most mildly Judge Bork's published
record on these issues leaves substantial grounds for
concern that he has a “"blind spet for blacks" and women.

I defend Robert Bork's right inm 21963 {but not his
racial sensitivity) gratuitously to argue the unconstitu-
tionality of the public accommodations section of the bill
that became the Civil Rights Act of 1964. I am troubled, of
course, that nine years after Brown v. Board of Education he
found this core provision outpointed by white persons' right
of mutual association. Similarly, I respect the sophisti-
cation of Bork's two articles hostile to affirmative action-
in The Wall Street Jourmal. In the first {Oct. 28, 1977},
before the Court's decisicn in Bakke, he argues in defense
of white equality that "the concept of equality is funda-
mental in our political system." His new position breoadened
{at the expense of remedial relief to blacks) his 1971
positicn that the equal protection clause of the 1l4th
Amendment "was intended to enforce a core idea of black
equality against governmental discrimination.” Bork added
that “"much more than that cannot properly be read into the
[equal protection] clause."

In his second article {(July 21, 1978), after the Court's
Bakke decision, Bork applauds the Court's admission of "The
courageous and badly traated Bakke," and the defeat of "the
hard-core racists of reverse discrimination." However, he
finds Justice Powell's contreolling opinion "that the 1l4th
Amendment allows some, but not too much, reverse discrimi-
nation" to be "an uheasy compromise resting upon no censti-
tutional footing of 1ts own." On his retirement, Justice
Powell identified his Bakke opinlon formula, which salvaged
"not too much" affirmatlive action, as his proudest work, one
which the Supreme Court majority had ultimately accepted
four times in 1986 and 1987,

Bork, of course, denies that he is concerned with
results, merely with principles. This led him to a formu-
lation of the equal protection clause of the 14th Amendment
that excludes relief based upon sex. In his major 1971
article on Neutral Principles and Some First Amendment
Problems Bork finds only two meanings in the egqual pro-
tection clause of the l4th Amendment: formal procedural
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equality, and that "governmhent not discriminate along racial
lines." Discrimination because of gender is unprotected
because "The bare concept of equality provides no guide for
courts,” and "The Supreme Court has no principled way of
saying which non-racial inequallties are impermissible.®
(1971 article) This formulation, of course, completely
excludes the special protection that the Burger Court has
recognized against discrimination on the basis of sex.

Similarly, Bork's postulate of "neutral princlples"
excludes protection againgt racial discrimination that is
not clearly the result of governmental executive or legis-
lative action. In the leading case of Shelley v. Kraemer
(1948) the Supreme Court considered the constitutionality of
Judicial enforcement of racially restrictive covenants on
private property. The Court held such enforcement unconsti-
tutional, finding that the judicial acticon constituted the
governmental participation required since the Civil Rights
Cases. Because judicial enforcement does not canstitute
"state action" in all c¢ases, it violates the raquirement of
"neutral principles" to give it "state action" status in
cases involving racially diseriminatory restrictive cove-
nants. The "neutral principle™ model, as proposed by Bork is
not racially motivated, but as applied to the Shelle
situation it would reinstate one of the most odlous of
racial discriminations againset blacks.

Some argue that Bork's views on Shelley and racial
covenants are not likely to be accepted by the Court.
{Newsweek, Sept. 14, p. 28), and that his public disagree-
ment with the Court decision outlawing the poll tax is
irrelevant in view of the 24th Amendment abolishing the poll
tax. These views, however "principled”, kindle serious
doubts as to the "blind gpot™ question. No serious person
can say that Bork's public resistance to affirmative actlon
i unlikely to affect the Court's declsicnal process,
Justice Scalia has already weighed in with votes againste
affirmative action in accord with his pre-Court views. A
ten-year dialogue on the Court was fipally resolved in 1986
and 1987 with majority decisions upholding moderate use of
racial and sexual goals in employment azs remedies for past
discrimination. The Court reached the conclusion by naxrow
margins, 5-4 votes that mirrored in the end the quaiified
support given affirmative action in Bakke in 1978. In that
case a broad affirmactive action plan in a California state
medical school was held unconstitutional. Justice Powell's
controlling opinion admitted Allan Bakke, but granted thac
under certain limited circumstances remedial racial goals
could be cons